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tion about the CCH Healthcare Com-
pliance Portfolio visit our online store 
at http://health.cch.com.

 Healthcare HR survey shows 
unions maintain a stable presence 
  by  Judith A. Tichenor, J.D., L.C.S.W. , 
Contributing Editor  

 Unions are continuing to express their presence in the healthcare employment community, 
according to the 21st Labor Activity Report presented by the American Society for Health-
care Human Resource Administration (ASHHRA) at its recent 2003 annual conference. 
The report indicates that, while union election wins continue to decline since peaking in 
1999, the percentage of times unions have won has steadily risen. According to the report, 
this may be an indication that unions are “strategically targeting their battles,” with a 
greater focus on choosing more receptive organizations to target. Also, union organizers 
may be getting more sophisticated in knowing and understanding their targets, while 
hospitals may be getting “less vigorous” in their response to union organizing. 

 The report further states that the total percentage of survey respondents who indicated 
current unionizing activity remained stable from a previous report (12.3 percent for the 
21st report versus 11.6 percent for the 19th report). However, 50 respondents reported 
union activity (versus 36 from the previous year), a 39-percent increase. Also on the rise 
was the number of bargaining units targeted, with the 50 survey respondents identifying 
103 bargaining units. In the previous year, only 37 bargaining units were identifi ed. 
Service employees, in conjunction with registered nurses, were the largest bargaining 
units, sharing a joint total of 44 percent of the responses. The largest overall increase in 
an identifi ed bargaining unit was among registered nurses, with a 238-percent increase 
in responses, and professional employees, which had a 250-percent increase. 

 The survey indicated that the Service Employee International Union (SEIU) most 
frequently targeted hospitals, with 153 petitions. Other unions showing high activit y 
in the healthcare arena included the California Nurses Association (an affi liate of 
the United Food and Commercial Workers union), with 31 petitions; the American 
Federation of Teachers (six petitions) and the American Nurses Association (fi ve peti-
tions). The unions reportedly used offsite meetings (15.2 percent) most frequently as 
a tactic to organize employees, followed by vocal employee advocates (12.1 percent), 
leafl ets/handouts (11.3 percent), one-on-one selective contact by employees (10.9 
percent) and by unions (9.4 percent), and home visits (8.8 percent). 

 According to the survey, the unions' organizing efforts focused on benefi ts and 
pay as the top issues (14.6 percent and 13.9 percent, respectively). These issues 
were followed closely by staffi ng (11 percent), respect and recognition (9.8 percent), 
leadership (9.1 percent), and lack of employee input (7.7 percent). 

 The 2003 ASHHR A conference was held from August 17th to 20th in Denver, 
Colorado. ■ 
 CCH Chicago Bureau, October 27, 2003 
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 New EMTALA regs 
require changes to 
on-call procedures 
  by  Catherine Hubbard, MA , 
Contributing Editor  
 The new Emergency Medical Treatment 
and Labor Act (EMTALA) regulations, ef-
fective November 10, will require hospitals 
to change their on-call rosters, according 
to Jane Conard, senior counsel to Inter-
mountain Health Care, Salt Lake City, 
Utah, and Suzie Draper, corporate compli-
ance and privacy offi cer at Intermountain 
Health Care. They spoke at the fall Health 
Care Compliance Association/American 
Health Lawyers Association conference in 
Washington, D.C. 

 The Centers for Medicare & Medic-
aid Services (CMS) regulations released 
on September 9 are the fi nal version 
of proposed regulations published in 
May 2002. “There aren’t a lot of new 
surprises, but there are a few,” said 
Conard. The new regulations clarif y 
that a hospital must keep a list of 
physicians that are on call to stabilize 
patients in the ER. “Physicians must 
respond within a reasonable period of 
time or else the hospital and physician 
may be in violation,” she said. 

 The regulations also clarify that physi-
cians are not required to be on call 24-
7. The feds have acknowledged that if 
there are only a few specialists (between 
one and three), then the facilit y should 
determine a call schedule that best meets 
the needs of the patients. Previously, the 
regs contained a “rule of three,” for hos-
pitals that had three specialists. Under 
the previous rule, each specialist was to 
be on call every third night and third 
weekend, she noted. 

 The regulations also clarify that a spe-
cialist may be on call at two different 
facilities at the same time. “This clarifi ca-
tion is a mixed blessing,” said Conard. 
It acknowledges problems facilities face 
in rural or physician shortage areas, but 
it removes any leverage a hospital might 
have to encourage specialists to provide 
full call service, she said. “More and 
more hospitals are being backed into a 
corner,” she said, noting that most hospi-

tals now pay for physicians to be on call. 
This can lead to budget problems for the 
hospital, she said. “When specialists are 
being paid simply to be available,” she 
said, “the question is, who is going to 
foot that bill?” 

 Also clarifi ed is the defi nition of a 
dedicated emergency department (DED), 
which includes not only the ER, but also 
any place that has a labor and delivery 
department or a psychiatric department 
open to the public, said Conard. In addi-
tion, the regs clarify that an urgent care 
center may be considered a DED if the 
center is operated through the hospital’s 
Medicare number, regardless of whether 
it’s on-site or off, she said. 

  Areas where EMTALA doesn’t 
apply.  EMTALA does not apply to 
off-campus, hospital-based facilities that 
do not provide emergency care, Conard 
added. Therefore, services like dialysis 
and physical therapy are not within EM-
TALA. However, staff will need to know 
how to handle an emergency, she said. 
“You will need to have policies in place to 
have inpatients provide basic fi rst aid and 
call 911 in case of an emergency.”  

 The regulations also do not apply to 
inpatients, Conard noted. “Once a pa-
tient has been admitted, then EMTALA 
is no longer applicable.” Outpatients 
that come for a scheduled service are 
not subject to EMTALA—unless, of 
course, they have an accident while at 
the facilit y, she noted.  

 In addition, patients coming to the ER 
for non-emergency care are not subject to 
EMTALA. “[When] a parent shows up at 
8:00 PM and says, ‘My son has to have his 
sports physical so that he can play tomor-
row,’ that is not subject to EMTALA.” 

  Preparing for a state survey.  To 
be ready for a state visit, hospitals should 

make sure they have all of the medical 
records in one location, said Draper. 
“If you don’t have the full picture, you 
can cause yourself grief when the state 
surveyor visits. Make sure you have all 
of the medical records, both electronic 
and paper, in one place.” 

 Draper also recommended that hos-
pitals document all transfers. She noted 
that often patients are transferred from 
hospital to hospital or physician to phy-
sician without proper documentation. 

 Surveyors will ask whether:  

‘‘The new regulations 
clarify that a hospital 

must keep a list of 
physicians that are 
on call to stabilize 

patients in the ER.’’
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   A medical screening exam (MSE) was 
provided by a qualifi ed medical person, 
as defi ned in the hospital’s rules and 
regulations. 
   Treatment was provided to minimize 
the risks of transfer. 
   The physician signed the certifi cation. 
   The hospital obtained consent of 
the receiving hospital to accept the 
transfer. 
   There was a delay in the MSE or in 
the stabilizing of treatment in order to 
inquire about payment status. 

   During the exit conference, the adminis-
tration needs to have a presence, Draper 
said. She suggested the administration 
take notes, ask questions if the require-
ments are unclear, request reference tags 
to requirements that are discussed and 
note any suggestions for changes to poli-
cies, forms or processes. The administra-

tion can make an audiotape as long as it 
makes a copy available to the surveyors, 
she noted.  

 A QIO review will be needed to de-
termine whether the screening exam and 
stabilizing treatment was appropriate, 
whether the patient had an emergency 
medical condition, and whether trans-
fers were appropriate, including those 
of pregnant woman, said Conard. “You 
need to be sure you have strict criteria 
for labor and delivery.” She added that 
hospitals need to ensure nurses are 
trained to screen pregnant women for 
readiness to deliver. 

  Plan of correction.  A hospital found 
in violation needs to develop a plan of 
correction, which should include a cover 
letter, Conard said. “This is not an ad-
mission of guilt,” she emphasized. “Make 
sure you have made a statement as clear 

as possible. And make sure it’s realistic.” 
Hospitals should aim to stay within the 
minimum of the law, she noted. 

 The plan should state: 
   How the systemic problem that caused 
the defi ciency will be corrected. 
   How the hospital will prevent the 
problem from recurring. “Say how you 
will notify your ER staff that there’s 
been a change in your on-call roster. 
This is an area that can get you really 
tripped up,” she warned. 
   Information from the hospital’s inter-
nal investigation. 
   What steps have been taken to resolve 
the violation. 
   How the hospital has monitored com-
pliance with the plan of correction.  ■

  
  CCH Chicago Bureau, October 31, 2003  

Fraud & Abuse

continued on page 7

 Pharmacist indicted 
for Medicaid fraud 
  by  Sharon Sofi nski   

 The U.S. Attorney for the District of 
Colorado recently announced the arrest 
of pharmacist Dien Ngoc Nguyen for 
healthcare fraud, illegally dispensing 
controlled substances, and fi ling false 
tax returns. 

 Charges fi led. According to the 
indictment, Nguyen did not purchase 
suff icient supplies of prescr ipt ion 
drugs f rom legit imate dist r ibutors 
to support the bills he submitted to 
the Colorado Medicaid program. The 
indictment charges that Nguyen billed 
and received payments from Medicaid 
totaling at least $458,699 for prescrip-
tion drugs that he did not supply to 
Medicaid recipients. 

 In addition, Nguyen allegedly conspired 
to dispense and distribute Schedule II and 
III controlled substances, including dilau-
did and hydrocodone, by fi lling fraudulent 
prescriptions for those drugs. Nguyen also 
faces charges of fi ling false income tax 
returns for 1998 and 1999. 

 The Federal Bureau of Investigation 
(FBI), the IRS Criminal Investigation 
division, the Criminal Enforcement Di-
vision of the Food and Drug Administra-
tion, and the Medicaid Fraud Control 
Unit in the Colorado Attorney General’s 
Offi ce participated in this investigation. 

 “Health care fraud harms everyone,” said 
James D. Vickery, Special Agent in charge of 
the IRS Criminal Investigation. “It creates 
an untaxed economy that uses legitimate 
businesses to launder illegal proceeds, and 
increases the cost of legitimate health care.” 
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 2004 OIG Work Plan: Beyond the basics 
  by Bill Dacey, MHA, MBA, CPC  

  Although we have come to see some elements of the Health and Human Services 
(HHS)/Offi ce of the Inspector General (OIG) Work Plan as perennials, there 
appears to be a theme emerging. For the last three years the Plan has been char-
acterized by a mix of old and new items, but this latest year appears to include 
somewhat more sophisticated Plan elements.  

 This year the carryover items from the 2003 Plan are E/M 
visits, Consults and “Incident-to” related concerns. Incident-
to has now made the list four years running. Those elements 
that either persist or are being added often have a distinct 
fi scal theme; these are the areas that have a signifi cant fi nan-
cial impact on the Medicare program. Inclusion in the Plan 
fairly guarantees that an item or area has fi scal heft or offers 
an obvious insult to system integrit y.  

 Familiar Plan elements such as Teaching Physician issues 
and Bone Densitometry are gone for now, replaced in the 
latter case with diagnostic tests in general. The 2004 list is 
actually well balanced with mainstream coding and billing 
concerns, potential coding abuse situations, and monitoring 
of outright fraud and non-compliant activities. 

 What is new is the level of sophistication related to two 
of the new items: Use of Modifi er –25 and Use of Modifi ers 
with the National Correct Coding Initiative Edits. What we 
have here are efforts to detect incorrect payments masked by 
use of CPT coding conventions and mechanisms. These types 
of reviews are aimed at those providers who know how to use 
the CPT coding and billing system—to their benefi t. Certainly 
there is room for interpretation as to correct application of 
these modifi ers, but OIG is also on to something here as this 
area is also ripe for inspection. 

 The Perennial Items: 
E/M by Any Other Name 

 Three items make the list for at least the third year running: 
Coding of E/M services, Consultations and Services Incident-
to. The consults are a subset of the E/M codes and those 
services most likely billed as incident-to are also E/M. Let’s 
update these fi rst. 

 No mystery about why these items remain on the list. In the 
description for the general E/M element OIG points out that 
Medicare allowed over $23 billion for these services in 2001. 
When this element was fi rst added in 2002, the number was 
$18 billion. In two years we have seen close to a 30-percent 
increase in this area—and problems with these codes persist. 
This year the item specifi es “an assessment of the adequacy 
of controls to identify physicians with aberrant coding pat-

terns, specifi cally coding disproportionately high volumes of 
high-level evaluation and management codes that result in 
greater Medicare reimbursement.” Although OIG gets marks 
for effort here, this approach may prove diffi cult. 

 In order to determine “aberrant patterns,” there needs to 
be some sense of the norm in order to detect outliers. The 
fact that so many physicians under-report their services, due 
to either fear or lack of understanding, skews current coding 
profi le curves towards the left. This would have the effect of 
making those that code more accurately, or higher in the case 
of most primary care providers, appear to be shifted more 
towards the right. These “false positive” standard deviations 
from the “norm” may trigger audit activit y in areas where it 
isn’t needed. Certainly some sophisticated profi ling is needed 
here, and at the provider specialt y level. 

 The second comment here indicates that OIG will also 
“assess the accuracy and carrier monitoring of E/M coding.” 
The accuracy of coding is up to the providers again but it is of 
interest that OIG does not yet appear to have complete confi -
dence in the carriers to carry out such reviews on their own. 
In the early days of E/M auditing, then HCFA had promised 
that one quarter of one percent of all E/M visits would be 
reviewed; these fi gures have never been approached.  

 Whether E/M is being reviewed by OIG or carriers, the 
importance of monitoring these services on the federal 
“to-do list” is clear. For those who need the annual OIG 
Plan as an indicator of what compliance items to watch in 
your practice, here it is again—E/M in all its forms. These 
codes remain the single largest source of Medicare Part B 
payments to physicians. 

 Consults, Again 
 For the third year those E/M codes devoted to consults have 
made the Plan. The text points out that Medicare allowed 
consultation charges in the area of $2 billion during the year 
2000. This language is unchanged since the 2002 Plan. By now 
the 2002 consult numbers should be in. These would provide 
an interesting comparison but they are not provided here. 

 This year the element mentions that “we will determine 
the primary reasons for any inappropriate billing.” Once 
again, the reason for OIG interest is quite clear. But it should 
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also be clear why this is still being done incorrectly—the phy-
sicians still don’t get the difference between a consult and a 
new patient. As mentioned in our review of previous Work 
Plans, these codes have been the subject of many carrier 
bulletins, and education on the proper use of these codes 
has also been promoted for some time. By now it would 
seem that all providers must have been told at least once 
how these codes are supposed to be used. By now it would 
appear that any misuse here would have to fall under the 
category of “willful disregard” or “deliberate ignorance”—it 
has just been going on for too long and in most cases it is not 
an accident that the result fi nancially favors the provider. If 
even ten percent of consults billed should have been coded 
as new patients, we are talking about tens of millions of 
dollars spent inappropriately.  

 Incident-to: The Fourth Generation 
 The fi nal area included in the plan that may be generally re-
garded as part of E/M is the Incident-to element. Here again 
OIG seems to be searching for the 
handle, as one of the comments 
is that “little information is avail-
able on the t ypes of services be-
ing billed, questions persist about 
the qualit y and appropriateness of 
these billings.” This is most inter-
esting given that one year ago, in 
Medicare Transmittal 1776, CMS 
essentially either broadened the 
Incident-to concept or partially mixed it up with collaborative 
services in the hospital setting. In any event, the result has 
been increased use of physician billing for services that are a 
combination of two provider t ypes, physician and other non-
physician practitioner. It almost appears that internal guidance 
is needed before external review will be effective. 

 Modifi ers Make the Scene 
 The two new items of greatest interest to this author are those 
that involve modifi ers. The fi rst is “The Use of Modifi er –25,” 
the second is “Use of Modifi ers with National Correct Coding 
Initiative Edits.” We had stated above that these Plan items 
represented a new level of review—that inspection here will 
begin to uncover inappropriate activities engaged in by those 
providers who really know how to use the coding system. 
And as true as this may be, there will, unfortunately, also be 
those who use the coding properly per AMA guidance, but 
run afoul of Medicare-specifi c policy. 

 In general, modifi er –25 is used when an E/M visit is 
performed in the same visit as a small procedure or other 
service. The core issue with modifi er –25 is whether or not 

the “signifi cant, separate, identifi able E/M service” is really 
that separate from the procedure. In many instances a pro-
vider will simply “tack on” a low-level E/M visit to a starred 
procedure thinking that since a starred procedure doesn’t 
include any E/M, they are entitled to one! This is incorrect, 
and these practitioners need to be identifi ed and corrected. 
The removal of the starred procedure designation in the 2004 
CPT book may also help correct this behavior.  

 However, a second issue arises with modifi er –25; it pertains 
to how Medicare views the “relatedness” of the E/M and 
procedure. The CPT book specifi cally states that “different 
diagnoses are not required” for the E/M code and the proce-
dure, but most Medicare carriers will bundle the visit if the 
diagnosis codes are “related” enough. This policy fl ies in the 
face of CPT convention—in fact, the linkage of the CPT and 
ICD-9-CM systems at this level sets a dangerous precedent. 
The fact is that physicians should be paid by the work they 
perform, not the reason for which they do it. Certainly any 
payer has the right to not cover one of the services, but to 
bundle them and inform the benefi ciary that they also need 

not pay is a perversion of the 
system.  

 The review of modifier –25 
will hopefully uncover the former 
situation with “extra” visits being 
billed, but there is also likely to 
be some controversy over “relat-
edness” by diagnosis—and this 
should lead to a policy review, 
not a provider review. 

 The second modifi er issue is titled, “Use of Modifi ers with 
National Correct Coding Initiative (CCI) Edits.” This element 
takes aim at modifi er –59, a modifi er whose sole purpose in 
being created was to interrupt CCI edits and preserve full 
payment for secondary, but unrelated, surgical procedures. 
Once again the issue at hand may be the “separateness” of the 
two procedures, not unlike the modifi er –25 concern. 

 Different states have reported that Medicare carriers have 
different interpretations of when modifi er –59 versus modifi er 
–51 should be used, but that is a discussion for another day. 
The key difference between these two modifi ers is how “dis-
tinct” are the procedures. Once again we may be running into 
terminology/semantics issues between the AMA CPT book 
and Federal payers; the CPT book uses the words “separate 
site, separate incision, separate injury,” but the name of the 
modifi er is “Distinct procedural service.” 

 This review could lead any number of places, but perhaps 
the best outcome would be a standard federal defi nition or 
application of modifi er –59 versus –51. For example, an or-
thopedic surgeon performs arthroscopic surgery on various 
compartments of the knee. Are the compartments separate 
sites? Distinct from one another? It depends on your interpre-

‘‘The 2004 list is actually well 
balanced with mainstream cod-
ing and billing concerns, poten-
tial coding abuse situations, and 

monitoring of outright fraud 
and non-compliant activities.”
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tation. OIG may be unraveling more than it had anticipated by 
delving this deep into the mechanics of surgical coding. This 
one will be interesting. 

 Other Items 
 The remaining seven items can’t really be categorized precisely. 
Some are issues that address potential abuse, a couple appear 
to be probing for general utilization 
or coverage concerns, while a couple 
more are looking at more clerical or 
potential fraud situations. 

 On the outright abuse side we 
have Care Plan Oversight, Radia-
tion Therapy Services and Ordering 
Physicians Excluded form Medicare. 
Medicare has identifi ed close to a 300-percent increase in billings 
for Care Plan Oversight between 2000 and 2001. Although it 
is quite possible that these services previously went unbilled, 
it is surely worth looking at to see if they are in fact being per-
formed. The requirements for billing these services are not as 
easy as may fi rst appear. 

 Likewise with Radiation Therapy Services; the codes for 
billing these are somewhat vague and it is not surprising that 
some carriers have detected a high percentage of overpayments 
here. It may be less of an over-coding situation—and more of 
an under-documenting situation—but it’s worth a look. The 
last of these areas, Excluded Physicians Ordering Services, is 
pure fraud monitoring. There probably isn’t much of it, but 
any amount is too much. 

 Two items appear geared towards coverage/necessit y issues: 
ESRD Monthly Capitation Payment Relative-Value Units and 
Billing for Diagnostic Tests. In the former case OIG is working 
in tandem with CMS to possibly revise the way professional ser-
vices for ESRD services are paid. Currently there is a capitated 
payment for one month’s worth of professional services related 
to ESRD treatment and management. This item proposes to 
measure the actual amount of physician services provided.  

 CMS has already proposed to eliminate the capitated pay-
ment in favor of a “face-to-face” minimum of four visits. This 
item will provide further data for that initiative. 

 The Billing for Diagnostic Tests item is also geared towards 
coverage as it targets a variet y of diagnostic tests, specifi cally 
nerve conduction studies, to determine whether or not they 
were medically necessary. Some tests underwent upwards of 
a 35-percent increase, and in t ypical fashion OIG wants to 
know why. A common theme with these reviews is whether 
or not tests are in fact more screening than related to a specifi c 
complaint or concern. Medicare is, after all, not set up as a 
comprehensive preventive health care entit y but geared more 
towards the catastrophic health care model. 

 The fi nal two items are Place of Service Errors and “Long-
Distance” Physician Claims. The former is aimed at proper 
payments based on place of service reporting and is rather 
straightforward. The latter looks at claims for services where 
face-to-face visits occur at a signifi cant distance from the ben-
efi ciary's home. This looks to be a sweep for general fraud 
plus some better understanding of benefi ciaries' utilization 
patterns. The last sentence in this item also references po-

tential improved program integrit y 
controls in this regard. 

 In summar y, t he 2004 plan 
weighs in heavily on those high-
revenue items that are a mainstay 
of the Medicare Fund Budget, 
includes the normal smattering of 
fraud/utilization concerns and for 

the fi rst time ventures deeper into coding waters with a probe 
into the world of modifi er usage. Hopefully, in addition to a 
small yield of fraud that can be eliminated, the reviewers will 
also encounter some of those Medicare program coverage and 
carrier direction issues that need some retooling. A little self-
examination is good for the system as well. 

 The 2004 list of physician target areas is as follows: 
   2004 OIG Work Plan—Physicians 

   Consultations 
   Coding of Evaluation and Management Services 
   Use of Modifi er –25 
   Use of Modifi ers with National Correct Coding Initiative 
Edits 
   ESRD Monthly Capitation Payment Relative Value Units 
   Place of Service Errors 
   “Long Distance” Physician Claims 
   Care Plan Oversight 
   Billing for Diagnostic Tests 
   Radiation Therapy Services 
   Services and Supplies “Incident-to” Physicians’ Services 
   Ordering Physicians Excluded from Medicare 
  
 For Details of the Plan see http://www.hhs.gov/oig/ under 

Work Plans.  ■

  Bill founded The Dacey Group, Inc. to address physician needs relative to coding and 

compliance.  Through physician profi le analysis and extensive exposure to physician 

documentation practices, Bill has become nationally recognized in both coding and 

compliance. As Director of Coding and Reimbursement, and later a Vice President of 

Compliance for a large integrated healthcare system, Bill had oversight responsibili-

ties for over 500 physicians with annual revenues in excess of $350 million. Bill is 

on the Editorial Advisory Board of the CCH Healthcare Compliance Letter as well 

as The National Advisory Board of the American Academy of Professional Coders 

(AAPC). Bill can be reached at Bill@Daceygroup.com or 704-827-3333.     

On the Front Lines (cont.)

‘‘The 2004 plan weighs in heav-
ily on those high-revenue items 

that are a mainstay of the 
Medicare Fund Budget.’’
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Fraud & Abuse (cont.)
 Possible sentences. If Nguyen is 

convicted of these crimes, he will face 
   up to a ten-year prison sentence and/
or a $250,000 fi ne for each of the six 
counts of healthcare fraud; 
   a fi ve-year prison sentence and/or a 
$250,000 fi ne for each of the seven 

 HIPAA anti-fraud 
provisions broadly 
applied 
  by  Richard C. Sarhaddi, Esq. , 
Contributing Editor  
 Congress included anti-fraud provisions 
in the Health Insurance Portabilit y and 
Accountabilit y Act of 1996 (HIPAA) in 
response to the rampant health care 
f raud perpetrated ever y year, which 
costs public and private payers annually. 
The anti-fraud provisions specifi cally 
criminalize  any  fraud perpetrated on a 
public or private payer. See 18 U.S.C. § 
1347. In a case of fi rst impression, the 
Court of Appeals for the Second Circuit 
was asked to decide who the law applies 
to—was it intended to apply only to health 
care providers who engage in health care 
fraud, or to any person engaged in this 
t ype of conduct? 

 The Court of Appeals for the Second 
Circuit held that the anti-fraud statute 
applies to  anyone  engaged in defrauding 
a public or private health care payer. The 
court affi rmed the convictions and sen-
tences of three defendant-appellants who 
were found guilt y of health care fraud in 

‘‘The Court of Appeals 
for the Second Circuit 
held that the anti-fraud 
statute applies to  any-

one  engaged in defraud-
ing a public or private 

health care payer.’’

counts of dispensing or distributing a 
Schedule III controlled substance; 
   up to 20 years in prison and/or a 
$1,000,000 fi ne for each of the seven 
counts of dispensing or distributing 
a Schedule II controlled substance, 
and for one count of conspiracy to 

dispense or distribute a controlled 
substance; and 
   no more than three years in prison 
and/or a $100,000 fi ne for each of the 
two counts of fi ling false income tax 
returns.  ■

      CCH Chicago Bureau, October 17, 2003    

HIPAA

violation of 18 U.S.C. § 1347. The three 
defendant-appellants were involved in an 
insurance fraud scheme in which they 
participated in staged car accidents as 
passengers and fabricated personal injury 
claims to take advantage of New York's 
no-fault automobile insurance system. 

 As part of the sophisticated scheme, 
the defendants were recruited to par-

ticipate as passengers in cars that were 
deliberately crashed into other vehicles. 
After the accidents, the recruits were 
referred, in exchange for a fee, to vari-
ous medical clinics in New York Cit y. 
They then assigned their no-fault insur-
ance benefi ts to the health care clinics, 
which directly billed the insurance com-
panies. After these steps, the recruits 

f iled their own civil suits for their 
bogus injuries. The participants used 
the fi ctitious medical records generated 
by the clinics to support their personal 
injury claims and obtained settlements 
from insurance companies. 

 The defendants appealed their convic-
tions based on theories that the statute 
(1) solely applies to fraud committed by 
health care professionals, and (2) that 
the New York State no-fault automobile 
insurance program is not a “health care 
benefi t program” within the meaning 
of the stat ute. In interpret ing the 
statute and applying rules of statutory 
construction, the court found that the 
statute unambiguously applies to any 
person who purposely endeavors to 
defraud a health care benefi t program, 
and is, therefore, not limited to health 
care professionals. In addition, the 
court found that the New York State 
no-fault insurance program qualifi es 
as a health care benefi t program under 
its broad defi nition because it provided 
the defendant-appellants with a medical 
benefi t as a result of the vehicle owners' 
no-fault insurance contracts.  ■
  U.S. v. Lucien, et al.,  ¶102,043   

HIPAA Security Guide
One of the most important facets of healthcare compliance is the challenge of being compliant with the Health 
Insurance Portabilit y and Accountabilit y Act (HIPAA).  CCH’s HIPAA Security Guide is designed to be an 
expert yet straightforward resource to help you meet the HIPAA compliance challenge.

Electronic forms and news updates available over the internet
The HIPAA Security Guide is not limited to print only, but delivers the power of an online research tool 
as well. Hipaa.cch.com delivers current HIPAA news and updates while the online research tool provides forms 
to assist in developing policies and procedures, targeted for HIPAA compliance.
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 HUD homeless plan 
stirs controversy 
  by  Jennifer Carsen, J.D. , 
Contributing Editor  

 The Department of Housing and Urban 
Development (HUD) has announced 
plans to implement a Homeless Manage-
ment Information System (HMIS). An 
HMIS is a computerized data collection 
application designed to capture client-level 
information over time on the characteris-
tics and service needs of the homeless 

 Under the HMIS, homeless clients 
seeking housing or services would be 
asked for personal identifying informa-
tion, such as name, date of birth, and 
Social Securit y number. At the time 
the information is collected, the client 
would be given an explanation of how 
the information would be used, how it 
would be protected, and the advantages 
of providing accurate information. Local 
providers would be required to report 
this data on a regular basis to a central 
data storage facilit y. 

 HUD says an HMIS would provide 
signifi cant opportunities to improve 
access to, and delivery of, services for 
homeless people. It would accurately 
describe the scope of homelessness 
and the effectiveness of efforts to ame-
liorate it. It would also strengthen com-
munit y planning and resource alloca-
tion, streamline referrals, and enhance 
intra-agency coordination.  

 In a letter to HUD, however, the Health 
Privacy Project (HPP) has criticized the 
HMIS plan as overly broad and intrusive. 
All programs requiring an assessment of 
client needs would be required to ask cli-
ents about sensitive areas such as physical 
or mental disabilities, general health sta-
tus, pregnancy status, HIV/AIDS status, 
and behavioral health status. 

 HPP says the proposed guidelines 
exceed statutor y authorit y and that 
the invasive questions will prevent the 
homeless from receiving adequate medi-
cal care. Additionally, says HPP, sensitive 
medical information collected by many 

service providers may not be suffi ciently 
protected under existing privacy laws. 
HPP is urging HUD to “substantially” 
scale back the proposal so as to only 
collect information that will aid home-
less service providers and their clients 
without creating barriers to treatment 
and services.  

 Founded in 1997, The Health Pri-
vacy Project is dedicated to raising 
public awareness of the importance 
of ensuring health privacy in order 
to improve health care access and 
qualit y. A copy of its letter to HUD 
is at  ht tp://www.healthprivacy.org/
info-url_nocat2303/info-url_nocat_
show.htm?doc_id=195970 . A copy of 
the Federal Register notice about HUD's 
implementation of HMIS is at  ht tp:
//www.hud.gov/offi ces/cpd/homeless/
rulesandregs/fr4848-n-01.pdf . ■ 
  CCH Chicago Bureau, October 29, 2003  

 Colorado AG 
releases HIPAA law 
enforcement opinion 
  by  Jennifer Carsen, J.D. , 
Contributing Editor  

 Ken Salazar, the Attorney General of 
Colorado, has released an opinion 
(Formal Opinion No. 03-06, 2003) de-
scribing the t ypes of health information 
that may be disclosed under HIPAA to 
law enforcement offi cials. Salazar wrote 
the opinion at the request of a Colorado 
State Patrol lieutenant. 

 Colorado’s law enforcement personnel 
sometimes require medical information 
that is covered by HIPAA protections 
in order to carry out their public safet y 
functions, says Salazar. Highlights of the 
disclosure rules include the following:  

   Providers are required under Colorado 
law to report certain bullet and other 
wounds and injuries to law enforcement 
if they believe a criminal act is involved. 
HIPAA expressly permits these t ypes 
of mandatory law enforcement disclo-
sures. The statutory dut y to report 
injuries overrides the physician-patient 
privilege, which would ordinarily pro-

tect information observed by a doctor 
during an examination. 
   Disclosures of limited identif ying 
information are permit ted in re-
sponse to an offi cial inquir y from 
law enforcement to identify or locate 
a suspect, fugit ive, material wit-
ness, or missing person, as well as 
disclosures concerning the victim of 
a crime. Other disclosures required 
by state law and expressly allowed by 
HIPAA include responses to court 
orders and warrants, subpoenas or 
summons issued by a judicial offi cer, 
and civil or investigative demands 
authorized by law.  
   Health care providers may voluntarily 
alert law enforcement of a suspicious 
death or a crime on their premises. 
The following disclosures to law en-
forcement can be made by a heath care 
provider without an offi cial request: 
disclosures required by law; to report 
a suspicious death; to report crime 
on the premises; and during a medi-
cal emergency about a crime, victim, 
or suspect.  
   Emergency medical personnel may 
advise law enforcement offi cials of 
information concerning the nature 
and commission of a crime and the 
location of the crime, victims, or 
perpetrators. 
   HIPAA permits disclosures to law en-
forcement to avert a serious threat to 
public health or safet y and to report 
child abuse or neglect, domestic vio-
lence, and adult abuse and neglect.  
   HIPAA preempts contrary state laws 

relating to the privacy of individually 
identifi able health information, but it 
does not preempt state laws that more 
strictly protect the disclosure of medical 
information, says Salazar. Also, HIPAA 
does not preempt state laws that provide 
for reports of disease, injury, child abuse, 
birth, or death. It does not preempt 
Colorado laws that require health care 
providers to notify law enforcement of 
bullet wounds and other injuries result-
ing from criminal conduct.  ■
  CCH Chicago Bureau, October 28, 2003  


