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  Third party may sue a hospital 
for alleged EMTALA violation 
 A part y injured by a patient has standing to sue a hospital under the Emergency 
Medical Treatment and Active Labor Act (EMTALA) for allegedly failing to stabilize 
a patient before discharge, according to a three-judge panel of the Sixth Circuit 
Court. Further, a question of fact exists as to whether the patient had an emergency 
condition and was stable when the hospital released him, the court said. Thus, 
the district court improperly granted summary judgment to the hospital and the 
case has been remanded to resolve the EMTALA issues.  

 The representative of the estate of the patient's wife brought an action claiming the 
hospital and a psychiatrist violated EMTALA and committed various negligent acts, 
which resulted in the wife's murder by her husband. The wife brought her husband 
to the emergency room for treatment of physical and mental symptoms. At that time, 
she informed the physician that her husband was acting in a threatening manner, 
which she stated made her fearful for her safety. After her husband was admitted, he 
was examined by several doctors, including a psychiatrist who recommended that he 
be transferred to the psychiatric unit for further assessment if the patient's insurance 
would provide coverage. Although there was no evidence that the insurance company 
denied coverage for care in the psychiatric unit nor that the patient refused to be 
transferred, the patient was not transferred to the psychiatric unit and was released 
from the hospital upon his request. Ten days later, the patient killed his wife.  

   Hospital's contentions.  The hospital argued that: (1) the representative lacked 
standing to sue under EMTALA and (2) EMTALA requirements were satisfi ed when 
the patient was admitted and EMTALA did not apply because the patient did not 
have an emergency medical condition. First, with regard to standing to sue, the 
plain language of EMTALA states that an action can be brought by “[a]ny individual 
who suffers personal harm [from a hospital's EMTALA violation],” therefore, the 
representative of the wife has standing, the court stated.  

  Second, although the hospital contends that it satisfi ed EMTALA requirements 
by admitting the patient for six days and conducting further tests, EMTALA 
requires not only the admission of a patient with an emergency condition, but 
stabilization as well, the court said. The statute provides that a patient with an 
emergency medical condition is "stabilized" when "no material deterioration of 
the condition is likely, within reasonable medical probabilit y, to result from or 
occur during" the patient's release from the hospital. Under EMTALA, a hospital 
must treat a patient with an emergency condition in such a way that, upon the 
patient's release, no further deterioration of the condition is likely, the court 
explained. Thus, the statute requires more than the admission and further test-
ing of a patient; it requires that actual care or treatment be provided as well, the 

continued on page 2
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  Project tests methods 
to reduce central line-
associated infections 

  The Agency for Healthcare Research and 
Qualit y (AHRQ) is funding a new proj-
ect to test methods for reducing central 
line-associated bloodstream infections 
in hospital intensive care units (ICUs). 
Hospital associations and patient safety 
groups in 10 states will be involved in 
the project. In a recent AHRQ Healthcare 
411 podcast, a co-principal investigator on 
the project, Dr. Peter Pronovost from the 
Johns Hopkins Universit y Qualit y and 
Safety Research Group, was interviewed. 
The following information was offered by 
Dr. Pronovost regarding the frequency of 
central line-associated infections, meth-
ods for reduction, and the goals of the 
AHRQ-funded project. 

  Defi nition of central lines and 
associated bloodstream infections . 
Central lines, or central venous catheters, 
are tubes that are placed into the large 
veins in a patient’s neck, sometimes in the 
chest or groin, to administer medication 
or fl uids, or to collect blood samples while 
patients are hospitalized. Bloodstream 
infections are considered to be associated 
with a central line if the central line was 
in use during the 48-hour period before 
a bloodstream infection develops. 

  Frequency and cost of central 
line infections . Central line-associated 
infections are common, costly, and often 
lethal. Research shows that: (1) there are 
about 250,000 cases of these infections 
every year; (2) at least 30,000 patients die 
each year from these infections; and (3) 
the average hospital cost for each of these 
infections is more than $36,000. 

  Risk reduction methods . Proper 
placement of the central line is critical 
to risk reduction. Clinicians should: (1) 

always wash their hands before and after 
the procedure, and wear a hat, mask, 
sterile gown and gloves; (2) use a soap 
called Chlorhexidine to reduce the risk of 
infection; and (3) take out these catheters 
when they’re no longer needed.  

  Project goals . The goal of the AHRQ 
project is to reduce the average rate of 
central line-associated bloodstream infec-
tions across the U.S. in all hospitals by 
80 percent. The national average is fi ve 
infections per 1,000 catheter days, and 
the project goal is to reduce the national 
average to less than one infection per 
1,000 catheter days.  

  Achieving project goals . To 
achieve the goals of the project, AHRQ 
will partner with participating hospitals 
to implement a checklist that ensures that 
patients receive required evidence-based 
practices and staff use those practices. 
Hospitals also will have to: (1) educate 
staff about exactly what they are sup-
posed to do; (2) monitor and track, in 
a valid way, what their infection rates 
are; and (3) work to create a culture of 
teamwork in which nurses can question 
physicians to make sure patients always 
get these evidence-based interventions.  

  Success predicted . Dr. Pronovost 
and the AHRQ are extremely optimis-
tic that they can reduce central-line-
associated infections. For example, these 
methods have been applied in the state 
of Michigan where in just three months 
the median infection rates dropped to 
zero in over half of the 103 participating 
ICUs. Dr. Pronovost stresses that it will 
not be easy, but with diligent effort com-
bining evidence with valid measurement, 
culture, and teamwork change, similar 
results can be achieved. According to Dr. 
Pronovost, “not only will we save lives 
and dollars from these infections, but 
we will put joy back into the clinicians’ 
lives who toil so often at the bedside, 

and importantly, build national capacit y 
to tackle one of the many other ills that 
befall our health care system.” ■ 
  AHRQ Healthcare 411 Podcast , March 25, 2009  

EMTALA (cont.)
court concluded. In this case, it is not 
clear whether the hospital stabilized the 
patient. The evidence shows that an emer-
gency condition existed at admission, but 
whether the condition existed at discharge 
is a question of fact to be decided by the 

jury and, therefore, summary judgment 
should not have been granted.  

   Psychiatrist's suit.  Because the 
EMTALA provision does not explicitly 
allow claims to be brought against individu-
als, and other circuits have not authorized a 

private right of action, the granting of sum-
mary judgment with regard to the EMTALA 
claim against the psychiatrist was proper.  ■
  Moses v. Providence Hospital and Medical Centers, 

Inc. , 6th Cir., April 6, 2009,  Health Care Compliance 

Reporter ,  ¶800,638   



3CCH Health Care Compliance Letter  •  April 21, 2009

Quality of Care (cont.)

CCH Health Care Com pli ance Editorial Ad vi so ry Board

Timothy P. Blanchard, Esq.
McDermott Will & Emery

Patricia L. Brent, J.D., M.P.H.
President, Morgan Hill Associates

Michael E. Clark, J.D., LL.M.
Partner, Hamel Bowers & Clark LLP

Bill Dacey, MBA, MHA, CPC
President, The Dacey Group

Allan P. DeKaye, MBA, FHFMA
DeKaye Consulting, Inc.

Paul R. DeMuro, J.D., MBA
Partner, Latham & Watkins

Albert Y. Lin, Esq.
Partner, Brown McCarroll, LLP

Jeffrey B. Miller, Esq.
Chief Compliance Offi cer, Synthes Inc.

Stephen A. Miller, J.D.
Chief Compliance Offi cer, Capital Health System

Corrine Parver, J.D.
American University College of Law, Washington, D.C.

Cynthia Reaves, Esq.
Deloitte Services LP

Fay A. Rozovsky, J.D., M.P.H.
President, Rozovosky Group

William P. Schurgin, Esq.
Seyfarth, Shaw, Fairweather & Geraldson

John E. Steiner, Jr., Esq.
Chief Compliance Offi cer, 
UK HealthCare of Lexington, Kentucky

Sanford V. Teplitzky, Esq.
Ober, Kaler, Grimes & Shriver

  Rehospitalizations 
within 30 days prove 
costly for Medicare 

 Unplanned rehospitalizations of Medi-
care benefi ciaries within 30 days of leav-
ing the hospital cost the program $17.4 
billion in 2004, according to a study 
published April 2, 2009, on the web site 
of the  New England Journal of Medicine  
(NEJM). This equals about 17 percent of 
all hospital payments from Medicare in 
2004. Almost one-fi fth (19.6 percent) of 
benefi ciaries discharged from a hospital 

that year were rehospitalized within 30 
days. Only about 10 percent of these 
rehospitalizations were planned. 

 The NEJM study noted that while 
"there is extensive literature on rehospi-
talization attributed to particular condi-
tions, especially heart failure, there is 
ver y limited research addressing the 
broader issues involving the multitude 
of diseases and processes that contrib-
ute to rehospitalization." 

 Most rehospitalizations are related to 
medical diagnoses. The 100 most frequent 
rehospitalization diagnosis-related groups 

(DRGs) accounted for 73.2 percent of all 
rehospitalizations. The study notes that up 
to 40 percent of patients who are rehospital-
ized go to a hospital that is different than the 
one from which they have been discharged 
because “only holders of all-hospital dis-
charge data, such as governments and other 
third party payers, have the ability to track 
patients across all providers and systems.” 

 The study concludes that "[r]ehospi-
talization is a frequent, costly, and some-
times life-threatening event that is associ-
ated with gaps in follow-up care."  ■
  CCH Chicago Bureau , April 3, 2009  

   OIG: Employment 
contract conditioned 
on real estate sale OK 

 An employment agreement entered 
into between a mental health services 
provider and a professional clinical 
counselor does not generate prohibited 
remuneration under the anti-kickback 
statute, even though the contract was 
conditioned on the sale of real estate 
from the counselor to the provider. In 
an advisory opinion, the Offi ce of In-
spector General (OIG) indicated that it 
would not impose civil money penalties 
or administrative sanctions in relation to 
such an employment agreement. 

 Prior to being hired by the mental 
health services provider, the counselor had 
been operating a mental health practice 
in a building that she owned. In approxi-
mately November 2007, she approached 
the provider's chief executive offi cer about 
possibly selling the building. The provider 
agreed to purchase the building, on the 
condition that the counselor would be 
employed at the clinic that the provider 
planned to operate on the site. 

 The counselor entered into a contract 
to be employed by the provider, expressly 
conditioned on the provider's purchase of 
the building. The employment contract 
provided that the provider would pay 
the counselor compensation based on 
revenues generated by her personally as 
well as total revenues of the clinic. The 
provider purchased the building and the 

Anti-kickback/Physician Self-Referral
counselor was paid in accordance with the 
terms of the employment agreement. 

   Bona fi de employee.  The provider 
certifi ed that the counselor is a bona fi de 
employee and that the compensation she 
receives is based on professional services 
she performs. The provider also certifi ed 
that it paid market value for the building 
and that the price did not include pay-
ment for referrals. The OIG accepted 
these certifi cations as true. 

 The anti-kickback statute does not 
prohibit payments made by employers 
to their bona fi de employees for em-
ployment in the furnishing of items or 
services for which payment may be made 
under Medicare, Medicaid, or other fed-

eral health care programs. The statute 
includes a safe harbor provision that 
excepts from its reach “any amount paid 
by an employer to an employee (who has a 
bona fi de employment relationship with 
such employer) for employment in the 
provision of covered items or services.” 

 Assuming the counselor meets the 
defi nition of a bona fi de employee and 
the price paid for the building in no 
way refl ected the value of any referrals 
or generation of business between the 
parties, the arrangement does not violate 
the anti-kickback statute and no adverse 
action would be taken by the OIG.  ■
  OIG Advisory Opinion , No. 09-02, March 26, 2009, 

Health Care Compliance Reporter,  ¶500,206   
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    Recession Opportunities: Compliance with 
Charity Care Obligations and Maintaining Tax-
Exempt Status 
  by Paul R. DeMuro, CPA, MBA, JD, CHC, Julie S. Marder, JD 
& Robert C. Levels, JD   

  As more patients become uninsured and underinsured during these diffi cult times, revenue 

pressures may tempt hospitals to restrict their charity care policies. Taking this action, 

however, may merely transfer what could have been charity care into bad debt, with 

the result that nonprofi t hospitals may have more diffi culty justifying their tax-exempt 

status. Instead, compliance offi cers may be able to convert certain bad debts into charity 

care. This article explores the competing considerations for developing and administer-

ing charity care policies, highlighting opportunities to ensure compliance with charity 

care obligations and maintaining tax-exempt status given the increase in the number of 

patients who cannot pay for medical services during the economic downturn. 

 

 Defi ning charity care 
and bad debt 
 The term “uncompensated care” refers to any care provided 
for which a hospital does not receive payment, which includes 
both charity care and bad debt. 1  “Charity care” and “bad debt” 
tend to be defi ned inconsistently. Sometimes the terms are 
defi ned broadly: charit y care is any free or discounted care 
provided to patients with demonstrated inabilit y to pay, while 
bad debt arises when patients capable of paying their medical 
bills fail to pay. 2  Other defi nitions focus on the provider’s 
expectations: charit y care is granted without any expectation 
of payment, while bad debt arises when a hospital expects to 
be paid but has been unable to collect. 3  Hospitals also may 
choose to provide discounts for uninsured patients, prompt 
payers, or low-income individuals who do not qualify for char-
it y care. These discounts will amount to uncompensated care, 
but they cannot be considered charit y care for tax exemption 
purposes. 4  For tax exemption purposes, charit y care must be 
provided pursuant to a policy that identifi es fi nancial need. 
The Internal Revenue Service (IRS) and the Centers for 
Medicare and Medicaid Services (CMS) afford hospitals wide 
latitude to craft policies to determine fi nancial need.  

 Charity care and federal tax-
exempt status 
 Nonprofi t hospitals comply with their federal tax exemption 
obligations by providing “communit y benefi t.” 5  Charit y care 
is just one t ype of community benefi t, and nonprofi t hospitals 
are not required to provide any set amount of charit y care. Yet, 

leaders seeking to reform the communit y benefi t standard, 
such as Senator Charles Grassley (R-Iowa), often look to char-
it y care as an indicator of whether a nonprofi t hospital should 
be able to maintain its federal tax-exempt status. 

 In 2006, the IRS began to study in depth communit y 
benefi t and executive compensation practices and reporting 
of nonprofi t hospitals. 6  The resulting report, released in 
February 2009, highlights the prominent role that uncompen-
sated care continues to play across the nation. In evaluating 
the amount of uncompensated care provided as a percent-
age of nonprofi t hospitals’ total revenues, the study found 
that, on average, nonprofi t hospitals dedicated 7 percent of 
their revenue to uncompensated care (median is 4 percent). 
Moreover, uncompensated care accounted for 56 percent of 
the communit y benefi ts provided by these hospitals. When 
research hospitals were removed from the sample population, 
uncompensated care accounted for 71 percent. With no short-
age of uncompensated care in sight, this study suggests that 
nonprofi t hospitals should have little trouble meeting the 
federal communit y benefi ts standard for tax exemption. 

 As the IRS noted, however, the study is limited because re-
spondent hospitals had a great deal of discretion in determin-
ing which activities would be considered a community benefi t 
and how the value of those activities would be measured. 
Indeed, a vast array of activities may qualify as communit y 
benefi t for federal tax exemption purposes, but, in many states, 
only charit y care appears to qualify a hospital for state and 
local tax purposes. Thus, while a hospital may be tempted to 
restrict charit y care during the economic downturn, doing so 
may inadvertently place state and local tax exemptions at risk. 
Accordingly, this study underscores the great opportunity that 
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nonprofi t hospitals have to convert much of their extensive 
uncompensated care into charit y care to better position them 
to meet the expectations of the federal, state, and local offi cials 
with respect to the provision of charit y care. 

 State and local tax-exempt status 
and greater charity care obligations 
 State and local tax exemption laws vary widely across the 
country, many imposing more burdensome obligations than 
the federal government. For example, to qualify for state 
property tax exemption in Utah, hospitals must not only meet 
the federal tax exemption standard, they also must engage in 
some “act of giving,” such as the provision of charit y care. In 
Texas, propert y tax exemption is contingent upon meeting 
reporting requirements and specifi ed quantitative standards. 
In Illinois, the standard for sales and propert y tax exemption 
is not merely a general provision of communit y benefi ts, it is 
a specifi c requirement to provide charit y care to all who need 
it. 7  Meeting this diffi cult charit y care standard is critical for 
Illinois hospitals because sales and propert y tax exemption is 
particularly valuable in Illinois. In Illinois, sales and propert y 
tax exemptions constitute approximately 96 percent of the 
value of all tax exemptions received by hospitals, 8  whereas this 
fi gure is only approximately 50 percent nationally. 9  

 Class action law suits impose 
charity care obligations  
 Decisions and settlements from class action lawsuits may 
impose additional obligations to provide charit y care. In 2004 
and 2005, a series of lawsuits were fi led across the country, al-
leging that certain nonprofi t hospitals overcharged uninsured 
patients or provided too little charit y care. 10  Many of these 
class actions settled and, as part of the settlement agreements, 
hospitals committed to certain levels of discounted and charity 
care. Some of these class action suits are still being resolved, 
but recently, many new claims have been dismissed and mo-
tions for class certifi cation have been denied. As a result, 
hospitals now may be less susceptible to new litigation regard-
ing charit y care, but they may be legally bound by obligations 
from settlement of past claims against them.  

 Compliance issues to consider in 
re-evaluating charity care policies 
 Given the current economic downturn, a hospital may be 
forced to provide increased amounts of uncompensated care 
regardless of its charit y care policy. As more patients become 
unemployed or underemployed, more patients will become 
uninsured or underinsured, and they are more likely to be 
fi nancially incapable of paying their medical bills.   

 If uncompensated care is increasingly inevitable, it may be 
benefi cial for hospitals to provide this care as charit y care, 
rather than allowing it to become bad debt. With the excep-
tion of Medicare patients for whom government reimburse-
ment of bad debt is possible, increasing levels of defaulted 
medical bills will only hurt both the hospital and the patients. 
The hospital will be forced to give away uncompensated care, 
but it will not receive the benefi t of counting this towards com-
plying with its charit y care obligations. Additionally, patients 
with no hope of making payment will be forced to endure the 
collection process, harming both the patients and economic 
recovery efforts. Moreover, as local press publicizes these 
patients’ unpleasant experiences, the hospital’s relationship 
with its communit y suffers. Thus, the hospital may benefi t 
from including as many low-income patients as possible in 
its charit y care program.   

 Compliance offi cers should consider the following issues 
when evaluating their charit y care policies in light of the 
current recession. These issues are based on commentators’ 
observations of charit y care policy 11  and an informal review 
of individual charit y care policies from hospitals across the 
country. Because a part of tax exemption requirements for 
charit y care are dictated by state and local law, and because 
extensive variation exists among these laws, it will be impor-
tant to review one’s state and local laws governing charit y care 
obligations before employing the charit y care policies of out-of-
state hospitals for guidance. Moreover, hospitals also should 
evaluate each of these issues in light of the needs of their 
individual institutions and the communities they serve.  

  1. Notice of charity care policy.  In addition to mea-
sures already taken to post charit y care notices conspicuously 
within the hospital, charit y care policies and applications 
should be conspicuously posted on the hospital’s website. 
Hospitals that clearly and simply explain their charit y care 
policies on their websites may gain an advantage in attracting 
charit y care applicants. Yet, a surprisingly large number of 
hospital websites simply tell patients to call a fi nancial coun-
selor for information. With so little information provided 
online, patients may not realize that they are eligible for free 
or discounted care and, in that case, they will not take the ad-
ditional step of calling during a workday for more information. 
In contrast, some hospital websites not only describe their 
charit y care policies online, they allow patients to apply for 
charit y care online. Other hospitals provide convenient tools 
such as “charit y care calculators” that allow patients to predict 
how much charit y care they may be qualifi ed to receive.  

  2.  When to apply?  Ideally, hospitals will assist patients 
in applying for charit y care as soon as is practical. Many char-
it y care policies require patients to be reminded about the 
availabilit y of charit y care at various points throughout the 
patient experience. Patients could be asked to apply for charit y 
care upon scheduling their appointments, upon registration, 
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at the point of service (or stabilization for emergency patients), 
in each bill, and in some states, even after a collection action 
has commenced. In addition, hospitals may consider including 
charit y care applications in their standard registration form 
packet. When registration staff learns that patients are uninsured, 
they may ask those patients if they are interested in applying for 
discounted medical care. If the patient responds affi rmatively, 
registration staff could provide that patient with a registration 
packet that contains a charit y care application in lieu of an insur-
ance information form.  

  3. Flexible application deadlines.  It may be advantageous 
to build fl exibilit y into a hospital’s charit y care policy to ensure 
that charit y care determinations can be reconsidered in certain 
circumstances. For example, especially in light of the currently 
turbulent economy, hospitals can emphasize that charit y care 
determinations may be re-evaluated upon dramatic changes in 
fi nancial status. Moreover, hospitals may want to consider charity 
care applications even after collection has commenced. Allowing 
patients to apply for charit y care at this late stage may enable 
hospitals to convert bad debt into charit y care. Indeed, some 
hospitals take the initiative to convert bad debt into charit y care 
vis-à-vis late stage re-evaluation, even if a patient fails to complete 
a charit y care application. Such hospitals refer to publicly avail-
able information, homeless status, Medicaid enrollment, or even 
credit reports to support their decision to award charit y care. 
When analyzing these options, however, compliance offi cers 
must be careful to consider state law restrictions on the deadline 
for determining charit y care. According to some commentators, 
qualifi cation for charit y care must be determined prior to billing 
to count towards certain states’ tax exemption laws. 12  Other com-
mentators encourage hospitals to continue screening for charit y 
care patients throughout the revenue cycle. 13  

  4. Making charity care appealing in a down economy.  
While “charit y care” appears to be the accepted term of art hospi-
tals use internally, compliance offi cers should consider adopting a 
more neutral public name for their policies. Especially in light of 
the current recession in which many hardworking individuals fi nd 
themselves suddenly unemployed or underemployed, potentially 
qualifi ed patients may shun the idea of receiving any form of 
“charit y.” Thus, by referring to a charit y care application as one 
for “discounted medical care” or something equally judgment free 
and including the application among a patient’s routine admission 
paperwork, hospitals may increase participation in their charit y 
care programs. 

  5. Sliding scale.  Allowing a hospital’s charit y care sliding 
scale to be adjusted periodically in light of changing social and 
economic conditions, assuming this is not a contravention of 
any settlement or other agreement, may help the hospital to 
better ensure compliance with its charit y care obligations. This 
is particularly true during a recession. Given the increasing 
loss of jobs and loss of health insurance, growing numbers of 
patients will likely qualify as indigent or medically indigent. 
Instinctively, hospitals may assume that decreasing their sliding 
scales so that fewer patients will qualify for charit y care would 
reduce hospital spending and increase revenue. While such a 
policy would control the number of charit y care patients served, 
it may do nothing to control that an increasing proportion of 

the patient mix will be less able to pay their bills. As outlined 
above, it will likely be in a hospital’s best interests, from both 
compliance and public relations perspectives, to embrace these 
struggling patients as part of its charit y care program, rather 
than lose them to bad debt. Depending on the needs of the com-
munit y and available resources, hospitals might even consider 
increasing the values of their sliding scale so that more patients 
may qualify for charit y care.   

 Considerations when reducing the 
amount of charity care 
 If a hospital ultimately decides that it must curtail its charit y 
care policy, however, the following compliance issues should 
be considered:   

   Does the state in which the hospital is located establish a 
minimum level of charit y care that nonprofi t hospitals must 
provide? 
   Has the hospital been involved in a class action suit in which 
the cost of medical care was at issue? Many such class action 
settlements result in binding obligations to provide discounts 
and charit y care at a particular level. Be sure that any contem-
plated decreases in charit y care do not violate the terms of 
these settlement agreements.  
   Has the hospital or network made representations on publica-
tions or websites regarding the charit y care that the hospital 
will provide? Be sure that any contemplated decreases in charity 
care do not violate the expectations that such representations 
may have created.    

 Conclusion 
 Although current fi nancial strain may tempt hospitals to scale 
back charity care policies in attempt to preserve revenue, hospitals 
should look at this recession as unique opportunity to expand the 
provision of charity care. By responding to economic hardship with 
generous charity care policies, nonprofi t hospitals may convert 
inevitable bad debt into charity care that will benefi t the hospital’s 
patients and preserve the hospital’s tax-exempt status. ■  
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in both U.S. federal and state courts, focusing on consumer class actions, complex 

commercial litigation and securities cases. 
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  SNF penalized for 
failure to report abuse 
investigation 

 A skilled nursing facilit y (SNF) was obli-
gated to report the fi ndings of an abuse 
investigation to state offi cials even though 
none of the facilit y's staff members were 
implicated, according to a Departmental 
Appeals Board (DAB) decision. The 
DAB's appellate division determined that 
a civil money penalt y (CMP) of $50 a day 
was properly imposed against the SNF. 

   Incident of abuse.  The investiga-
tion stemmed from an April 2007 inci-
dent during which one resident pulled 
a folding pocket knife from his pocket 
and displayed it to another resident. The 
resident who pulled the knife reported 
to the SNF's director of nursing that he 
didn't intend to use the knife but wanted 
the other resident to get out of a chair that 
he considered to be his. 

 An administrative law judge found that 
the SNF took a series of measures in the 
days following the incident to reason-
ably protect other residents. The facilit y 
conducted a prompt and suffi cient inves-
tigation, in which the director of nursing 
interviewed the two residents involved 
and the staff member who reported the 
incident. The SNF, however, did not 
report the result of its investigation to 
state offi cials. 

   Reporting requirements.  Fed-
eral law requires the SNF to report 
the results of an investigation to a state 
survey agency, according to the DAB 
decision. The plain language of  42 
C.F.R.  § 483.13(c)(4)  requires facilities 
to report the results of all investigations 

Fraud & Abuse

of suspected abuse to state offi cials, 
including the state survey and enforce-
ment agency. The regulation explicitly 
requires reporting of the results of all 
investigations, not merely those that 
substantiate abuse. 

 The DAB noted that facilities are not 
permitted to view their internal investi-
gations as an opportunit y to pre-screen 
whether an alleged or suspected instance 
of abuse is substantiated or involves mis-
conduct by staff. Because the SNF failed 
to comply substantially with a federal 
regulatory requirement, the imposition 
of the CMP was proper.   ■
  Singing River Rehabilitation & Nursing Center v. CMS , 

DAB Decision No. 2232, March 5, 2009, Health Care 

Compliance Reporter,  ¶300,333    

   Qui tam  relator 
substitution permissible 
 The estate of a  qui tam  relator could be 
substituted for the relator upon the rela-
tor's death in a False Claims Act (FCA) 
suit. In granting the estate's motion for 
substitution, the District Court for the 
Southern District of New York stated 
that under the intended purposes of the 
FCA the relator acts as a mechanism of 
enforcement by which the government 
can recover for its injury. Extinguishing 
the claim of a  qui tam  relator upon death, 
according to the court, would not encour-
age private persons to pursue fraud claims 
on behalf of the government. 

  Background.  The  qui tam  relator 
had brought allegations against a medical 
center for fi ling incorrect Medicare cost 
reports that resulted in intentional over-
billing of services. The relator claimed 

personal knowledge of the events al-
leged in the complaint. The complaint 
was unsealed and served to the medical 
center, but before the medical center 
could respond to the allegations, the  qui 

tam  relator died. The relator's wife was 
appointed administrator of the estate and 
sought substitution as the relator under 
federal rules of civil procedure. 

  Court's rationale.  The court con-
cluded that  qui tam  actions brought under 
the FCA survive the death of the relator 
because the remedial nature of the FCA 
was best served if a  qui tam  action did not 
close with the death of the relator. 

 Although damages for FCA allegations 
contain both punitive and remedial pur-
poses, the treble damages in the statute 
are remedial in nature, as they were 
intended to hasten actions on the part 
of the relator to make the government 
aware of the alleged false claims. The 
court noted that these treble damages 
served “not to punish, but to quicken the 
self-interest of some private plaintiff who 
can spot violations and start litigating to 
compensate the government.” 

 The government's partial assignment 
of the legal claims to the relator, but 
concurrent retention of substantial 
rights in the  qui tam  action indicates the 
relator was but a means for government 
enforcement of the statute. The relator's 
claims are not against the defendant, but 
“against” the government for a share of 
the reward. As such, the death of the 
relator would not extinguish the underly-
ing  qui tam  action.  ■
  Colucci, U.S. ex rel. v. Beth Israel Medical Ctr. , S.D. 

N.Y., No. 06 Civ. 5033, March 25, 2009, Health Care 

Compliance Reporter,  ¶800,631   
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HIPAA

In the News  Consulting company's 
records not entitled to 
HIPAA protection 

 The Health Insurance Portabilit y and 
Accountabilit y Act (HIPAA) does not 
protect f rom disclosure peer review 
repor ts and related documentation 
in the possession of a business that 
provides medical and legal consult-
ing services, according to a federal 
dist rict court.  

 The company argued that the docu-
ments were being subpoenaed only 
for the purpose of harassment and 
that producing the documents would 
fa lsely por t ray t he company. The 
company also sought protection under 
HIPAA, claiming that the documents 
contain detailed medical and health 
care information and should be ex-
empt from production. 

  Covered entities.  Entities covered 
by HIPAA include (1) health plans, 
(2) health care clearinghouses, and (3) 
health care providers. The consulting 
business does not qualif y as a covered 
entit y under any of those three catego-
ries and, therefore, HIPAA does not 
prevent enforcement of the subpoena. 

 Moreover, even if HIPAA restric-
tions did apply, the individual indicat-
ed that he is willing to accept redacted 
documents that are not individually 
identifiable. This process would negate 
any patient privacy interests poten-
tially at stake. 

  Burden of production .  The 
company also argued that responding 
to the document request would be an 
immense burden, requiring an inor-
dinate amount of time and resources 
that would not normally be expended 
on its ever y day workload. Because 
the information requested is highly 
relevant to the plaintiff's claim but the 
consulting company is not a part y in the 
underlying lawsuit, the court ordered 
that one-half the costs of production 
be shifted to the plaintiff.  ■
  Miller v. Allstate Fire & Casualty Insurance Company , 

W.D. Penn., Civil No. 07-260, March 17, 2009, Health 

Care Compliance Reporter,  ¶800,626   

 

  Waiver authority invoked for fl ooding emergency 

 HHS has declared a public health emergency in certain counties in North 
Dakota and Minnesota, invoking its authorit y under  Social Securit y Act 
§1135(b)  to permit CMS to waive or modify the requirements, deadlines, or 
timetables of health care providers to ensure that suffi cient health care items 
and services are available to meet the need of Medicare, Medicaid, and Chil-
dren's Health Insurance Program enrollees. The emergency declaration was 
made because of fl ooding along the banks of the Red and Missouri Rivers 
resulting in the evacuation of hundreds of patients and residents by health 
care providers. Information regarding the emergency declaration and the 
waiver is available on the CMS Emergency Web site at http://www.cms.hhs.
gov/Emergency/12_StormFlood.asp#TopOfPage. 
  CMS Memo to State Survey Agency Directors , S&C No. 09-30, March 30, 2009, Health Care Compliance 

Reporter,  ¶350,146    

  Cash incentives tested in nursing homes 
 Nursing homes in Arizona, Mississippi, New York and Wisconsin will be 
asked by CMS to participate the Nursing Home Value-Based Purchasing 
Demonstration to determine if cash incentives will improve the qualit y of 
care and efficiency of operations. Participating facilities will be awarded 
points for performance on qualit y measures in: (1) nurse staffing, (2) avoid-
able hospitalizations, (3) resident outcomes, and (4) the scope and severit y 
of deficiency citations received during inspections. Nursing homes with the 
highest scores or the greatest improvement in their score will be eligible for 
a performance payment. Savings generated by improved performance will 
fund state pools from which payments will be made to qualified nursing 
homes. CMS officials anticipate that at least 100 nursing facilities in each 
state will apply for this demonstration, which is expected to run from July 
2009 through June 2012. CMS will mail an application kit to each Medicare-
certified nursing home in the demonstration states.  
  CMS Press Release , March 27, 2009  

  Health IT policy committee members named 
 Gene L. Dodaro, Acting Comptroller General of the United States and head 
of the Government Accountabilit y Office (GAO) has appointed 13 members 
to the Health Information Technology Policy Committee. The committee 
was established by the American Recover y and Reinvestment Act (ARR A) 
(PubLNo 111-5) to make recommendations on creating a policy framework 
for the development and adoption of a nationwide health information tech-
nology (HIT) infrastructure, including standards for the exchange of patient 
medical information. An additional seven members will be appointed by 
the Secretar y of HHS, the Majorit y and Minorit y leaders of the Senate, 
and the Speaker and Minorit y leader of the House of Representatives. The 
President may also appoint other members as representatives of relevant 
federal agencies. 
  GAO Press Release , April 3, 2009 

 


