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    Illinois' proposed charity care 
law draws national attention 
  by Stephen K. Cooper, Contributing Editor  

 In a closely watched battle between Illinois state regulators and the nonprofi t 
hospital industry, Attorney General Lisa Madigan is seeking an answer to the 
question of whether taxpayers are receiving their money’s worth in return for the 
tax exempt benefi ts that hospitals enjoy. Madigan’s legislation, the Tax-Exempt 
Hospital Responsibilit y Act (HB 5000), would require hospitals to spend eight 
percent of their operating costs on free care for the roughly 1.8 million poor and 
uninsured citizens in Illinois. 

  Hospitals’ response.  For their part, Illinois hospitals are warning of a pending 
fi nancial catastrophe from the legislation and have made its defeat one of their top 
agenda items this year. Hospital representatives say they currently are providing $1.2 
billion annually in free care and they are unable to spend another $739 million to 
meet the requirements of HB 5000.  

 The Illinois Hospital Association estimates that of the 133 hospitals affected by 
the legislation, approximately 28 hospitals would lose $158 million and 45 hospitals 
would actually face operating defi cits and be forced to cut back on other services.  

 The potential for that much red ink is making the bond market jittery and af-
fecting hospitals’ abilit y to borrow money, said Theresa Hoban, vice president and 
general counsel of Northwest Communit y Hospital in Arlington Heights, Illinois. 
Hoban spoke at a teleconference hosted by the American Health Lawyers Associa-
tion (AHLA) in March. 

  Madigan’s position.  Those arguments have failed to dissuade Madigan from 
attempting to set a bright line for the amount of charit y care that hospitals should 
provide. Madigan believes that pursuing legislation is the most transparent way 
to bring needed change and, thus, she has stopped short of threatening litigation. 
Instead, she is counting on cutting a deal with hospitals that fear losing the substan-
tial fi nancial benefi ts from propert y, sales and income tax-exemptions, and from 
fi nancing capital projects with tax-exempt bonds. 

 “Hospitals that benefi t from huge tax breaks have an obligation to give back to the 
communit y,” said Madigan, who has criticized hospitals for providing stingy health 
care to the state’s most vulnerable citizens. “It is clear that we must create standards 
and hold hospitals accountable to fulfi ll their charit y care responsibilities.” 

 In addition to the legislation, Madigan has begun investigating 42 hospitals in 
the state. The investigations address issues such as hospital billing, pricing, and 
charit y care delivery, according to AHLA speaker Anne M. Murphy, who is senior 
counsel to the Illinois Attorney General Offi ce. In 2003, tax-exempt hospitals in 

continued on page 2
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Illinois devoted less than one percent of 
hospital charges to the delivery of charit y 
care, Murphy noted. 

  Federal oversight.  The developments 
in Illinois are part of a national trend, which 
includes recent scrutiny by Congress and 
the Internal Revenue Service (IRS) over 
the benefi ts of federal tax-exemption, said 
Bernadette M. Broccolo, McDermott Will 
& Emery LLP in Chicago, who also spoke 
at the AHLA teleconference. 

 Last May, IRS commissioner Mark W. 
Everson told lawmakers on the powerful 
House Ways and Means Committee that 
the IRS needed greater fl exibilit y to deal 
with nonprofi t hospitals that mimic their 
for-profi t counterparts in most respects, 
including providing too little charit y care 
and too much executive compensation.  

 In addition, Senate Finance Committee 
Chairman Charles E. Grassley (R-Iowa) 
sent a letter to 10 hospitals and hospital 
systems last year seeking an explanation 
of how their charitable activities balance 
with their tax exempt status. “It’s my duty 
to make sure charitable donations actually 
help those in need, ” Grassley said. “It’s 
also my job to make sure charities are earn-
ing their generous tax breaks. Tax-exempt 
status is a privilege. Unfortunately some 
charities abuse that privilege.”  

  Illinois legislation.  Under Madigan’s 
bill pending in the Illinois House, citizens 
who earn less than 150 percent of the 
federal poverty threshold would receive 
free care from nonprofi t hospitals, while 
citizens earning up to 250 percent of that 
level would see discounts of 65 percent to 
80 percent on the cost of care they receive. 
Certain hospitals, such as those located in 
rural areas or owned by the government, 
would be exempt from the legislation.  

 As a sweetener to hospitals, the leg-
islation would defi ne charit y care more 
broadly than in current law. The new 
defi nition would include charity provided 
at medical clinics sponsored by a hospital 
and the shortfall in federal Medicaid 
payments. A hospital also would be al-
lowed to classify care as charit y well after 
the service is rendered, thereby allowing 
hospital bad debt to count towards the 
legislation’s eight percent threshold.  

 According to the hospital associa-
tion, those changes are not quite broad 

enough. Hospitals remain adamantly op-
posed to this legislation, said Hoban. The 
charity care defi nition also should include 
money losing services such as trauma 
care, emergency care, burn units and 
neonatal intensive care. Other hospital 
services that should qualify are research 
and development of new drugs, physi-
cian and nurse training, and communit y 
health education programs to name a 
few. In addition, it should include losses 
that hospitals face from underpayments 
by the federal Medicare program. 

 Madigan fully intends to negotiate 
the specifi cs of the charit y care bill with 
hospitals before making a legislative push 
to win passage from state lawmakers, 
Murphy said. 

  Bond market reacts.  So far, the leg-
islation is receiving a lukewarm response 
from the bond market, which sees the 
potential for red ink, according to both 
Hoban and Murphy. Two hospital bond 
deals are on hold, pending the outcome 
of the legislation. The bond market t ypi-
cally requires a hospital credit assessment 
as part of the underwriting process, and 
some hospitals have been told that the 
legislation, if passed, would not allow 
enough money in the budget to pay their 
operating costs, Hoban said. “The bond 
market goes elsewhere when regulatory 
risk affects fi nancing,” he added. 

 Madigan has had a number of discus-
sions with bond insurers and underwrit-
ers and other state regulators in an effort 
to reassure the capital markets that the 
legislation is still in the process of nego-
tiation. Murphy said Madigan recognizes 
the fi nancing concerns, but fully expects 
that the potential risk will be evaluated at 
each stage of the legislative process. 
  CCH Washington Bureau, March 22, 2006.   

  Grassley urges AHA 
to be more active in 
nonprofi t reform 
  by Sheila Lynch-Afryl, J.D., 
Contributing Editor  

 Although the American Hospital As-
sociation (AHA) demonstrated “leader-
ship” by suggesting substantive propos-
als for nonprofi t hospital reform, Sena-

tor Charles E. Grassley (R-Iowa), chair 
of the Senate Finance Committee, in a 
March 8, 2006, letter, urged the AHA 
to take a “more active and serious role” 
in the discussion. 

 Grassley said he might include pro-
visions in upcoming exempt-organiza-
tion reform legislation that focuses 
on bet ter t ransparency and board 
governance of tax-exempt hospitals, 
particularly in the area of self-deal-
ing, private inurement, and excessive 
compensation. He also expressed con-

continued on page 3
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  Physician's antitrust 
challenge focuses on 
HCQIA immunity, 
level of scrutiny 
  by Gené Stephens, J.D., 
Contributing Editor  

 The Third Circuit's interpretation of the 
Health Care Qualit y Improvement Act 
(HCQIA) will allow hospitals to enjoy 
blanket immunit y from antitrust laws 
when they assert that their restraints on 
physician competition would further the 
qualit y of health care or protect patients, 
according to the claims of a physician. The 
physician submitted this and other anti-
trust arguments in a petition for writ of 
certiorari to the U.S. Supreme Court.  

 The physician additionally presented 
questions regarding (1) whether hospital 
contracts imposed on a physician that pro-
hibit competitively important information 
are entitled to the same deferential anti-
trust scrutiny as a nonprice vertical agree-
ment even when the hospital and physician 
do not stand in a vertical relationship as 
surrogates protecting consumer interests, 
and (2) whether agreements between two 
competitors may be subject to enhanced 

antitrust scrutiny when one of the competi-
tors has not yet entered the marketplace or 
commenced business operations. 

  Physician-hospital relationship.  
The physician, an ophthalmologist and 
surgeon, performed cataract surgeries 
using the modern “phaco” procedure. 
The procedure became the preferred pro-
cedure for ophthalmologists in the area 
because it allowed for a shorter recovery 

time with less risk of complications. A 
competing physician in the area, how-
ever, who used an older procedure to 
remove cataracts, falsely advertised that 
he performed the modern procedure. 

 The physician entered into a con-
tract with the hospital agreeing that 
he would not inform anyone of the 
differences between his procedure and 

Charity Care (cont.)
cern about the lack of common policy 
among hospitals and encouraged tax-
exempt hospitals to come forward 
with substantive proposals for com-
mon definitions and reforms in areas 
such as communit y benefit, charitable 
care, charges to the uninsured, debt 
collection, and joint ventures. 

  AHA's proposed options.  The 
AHA proposed several options in re-
sponse to Grassley's call to action. Leg-
islative Option One requires hospitals 
to provide discounts to all uninsured 
patients of limited means and make that 
discount publicly available. Grassley 
requested that the AHA explain how 
to calculate the discount and how to 
defi ne those of limited means, as well 
as whether the medically indigent (i.e., 
persons having fi nancial diffi cult y be-

cause of a catastrophic illness) should 
be included. 

 AHA's proposed Option Two requires 
hospitals to use a common defi nition of 
communit y benefi t and makes publicly 
available the amount of communit y ben-
efi t provided by the hospital. This option 
is based on the model of the Catholic 
Health Association and Voluntary Hos-
pitals of America, Inc. (VHA). The letter 
asked how and when AHA will present 
the model to members. In addition, the 
letter requested information regarding 
the guidance AHA plans to provide to 
its members on the calculation of char-
it y care and communit y benefi t and the 
criteria used to classify AHA's members 
into separate constituencies. 

 Finally, the third option suggested 
by the AHA adopts the June 2005 

recommendations on st rengthening 
transparency, governance, and account-
abilit y of charitable organizations made 
by the Panel on the Nonprofit Sector. 
Grassley requested t hat t he AHA 
specif y which of the recommendations 
should be legislated. 

 Nonprof it hospitals' practices in 
other areas also are cause for serious 
concern, according to Grassley. He 
requested advice and current best 
practices on, for example, investments 
in joint ventures, taxable subsidiar-
ies, and billing and debt collection 
practices. The full test of the let ter is 
available at the AHA website at www.
aha.org/aha/advocacy-grassroot s/
advocacy/hilllet ters/2006/060309_
grassley2aha.html.  ■
  CCH Chicago Bureau , March 21, 2006.  

continued on page 7
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  HHS recognizes value of measured approach to 
enforcement in HIPAA fi nal rule  
  by Sanford V. Teplitzky, Esq. and John F. Lessner, Esq., Contributing Editors  

  In this article we will illuminate the government’s approach to Health Insurance 
Portability and Accountability Act of 1996 (HIPAA) compliance as refl ected in 
the fi nal enforcement rule. Additionally, we will explain the provisions addressing 
the two modes of compliance review, enforcement through “informal means,” the 
imposition of civil money penalties, the abilities of covered entities to demonstrate 
affi rmative defenses to the imposition of civil money penalties, and notice and 
hearing requirements for imposition of civil money penalties. Covered entities 
should familiarize themselves with these new provisions to make any adjustments 
and fi ne tune their HIPAA compliance efforts as necessary.  

 The Department of Health and Human Services’ (HHS) long 
awaited fi nal rule on the Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA) administrative simplifi cation 
enforcement provisions was published on February 16, 2006. 1  
This fi nal rule amends the existing rules relating to the enforce-
ment of privacy noncompliance rules, applying them to all of the 
HIPAA administrative simplifi cation provisions, e.g. the privacy, 
security, and transaction code set standard rules. 

The fi nal enforcement rule provides details about the in-
vestigation process, the basis for civil money penalt y (CMP) 
liabilit y and determining civil money penalt y amounts, and 
generally provides certain procedural protections and provi-
sions with regard to HIPAA covered entities. The effective 
date of the fi nal rule is March 16, 2006. 

 Resolution by “Informal Means” 
 As HHS notes in the preamble to the fi nal rule, one of 
the department’s fundamental considerations in shaping 
the fi nal rule was to facilitate the movement from non-
compliance to compliance by promoting and encouraging 
voluntar y compliance with the HIPAA administrative 
simplifi cation provisions. This consideration is refl ected 
in HHS’ scaled approach to enforcement. As the fi nal 
rule provides, when HHS identifi es a covered entit y’s 
noncompliance through either a complaint investigation 
or a compliance review, HHS must attempt to reach a 
resolution of the matter by informal means.  

 The rule explains that “informal means” may include 
demonstrated compliance by the covered entit y, a completed 
corrective action plan, or other satisfactory resolution of 
an alleged or identifi ed violation. The signifi cance of this 
aspect of the fi nal rule is that the government is codifying 
its tiered approach to HIPAA enforcement by encouraging 
compliance by covered entities through cooperation in the 

form of action plans or plans of correction rather than 
imposing compliance by resorting to punitive enforcement 
actions, such as civil money penalties. 

  Notification of resolution or request for addi-
tional evidence.  If an alleged or identified violation is 
resolved by informal means, HHS is required to inform 
the covered entit y and the complainant of the resolu-
tion in writing. If the matter is not resolved by informal 
means, HHS must inform the covered entit y and provide 
it an opportunit y to submit evidence of mitigating factors 
or affirmative defenses that would potentially resolve the 
issue informally. Such response by the covered entit y to 
HHS must be submitted within 30 days of HHS’ notice 
to the covered entit y. 

  Notifi cation of fi ndings.  After any submitted informa-
tion is received and reviewed by HHS. If HHS fi nds that a 
civil money penalt y should be imposed, HHS will inform the 
covered entit y of its fi ndings through a notice of proposed 
determination sent by certifi ed mail. Conversely, if, based 
on the covered entit y’s submission, HHS fi nds there was no 
evidence of noncompliance; HHS will inform the covered 
entit y and the complainant of its fi ndings. 

  Statistical support for measured approach.  With 
respect to its intended approach to HIPAA enforcement, in 
the preamble, HHS notes that as of October 31, 2005, it had 
received over 16,000 privacy complaints from health care 
consumers. It further notes that 60 percent of these cases 
have been resolved informally or otherwise closed to date, 
indicating that HHS is receiving cooperation from covered 
entities and that covered entities are quickly addressing com-
pliance problems through corrective action. Thus, with these 
statistics as support, it appears that HHS recognizes the value 
in taking a measured approach to HIPAA enforcement, rather 
than immediate corrective action through the imposition of 
civil money penalties. 
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 HHS Review 

 As noted above, the HIPAA enforcement rule contemplates two 
ways in which a covered entity may be subject to review by HHS. 
First, HHS will investigate complaints that are lodged against 
covered entities by health care consumers or other individuals. 
Even in the absence of a specifi c complaint, however, HHS may 
conduct a “compliance review” of covered entities.  

 The government most likely gave itself this abilit y to 
conduct compliance reviews of covered entities’ HIPAA 
programs to address issues that can often be brought to 
HHS’ attention regarding a covered entit y’s operational 
practices but have not necessarily been identified by an 
individual or do not stem from a specific complaint. For 
example, the media sometimes identify particular concerns 
or issues with operational aspects of health care providers’ 
practices that may raise HIPAA concerns. In that event, 
HHS has enabled itself to review a covered entit y’s compli-
ance so that it can take appropriate enforcement action if 
violations are identified. 

 Covered Entity Liability for Violations 
 The fi nal enforcement rule outlines the methods for imposi-
tion of civil money penalties. These new provisions provide 
that if HHS determines that more than one covered entit y 
was responsible for a violation, it will impose a civil money 
penalt y against each of the covered entities. In addition, the 
rule provides that a covered entit y that is a member of an af-
fi liated covered entit y is jointly and severally liable for a civil 
money penalty for violation of the rules unless it is established 
that one particular member of the affi liated covered entit y was 
responsible for that violation. 

  Workforce violations.  The fi nal rule further provides 
guidance for covered entities with respect to their liabilit y 
for their workforce’s compliance violations. Signifi cantly, the 
stated basis for a civil money penalty sanction includes specifi c 
reference to the federal common law of agency. This provision 
provides that covered entities are liable for a violation of the 
HIPAA rules based on the acts or omissions of any agent of 
the covered entities, including a workforce member, who is 
acting within the scope of his or her agency.  

  Business associates.  The rule explicitly excludes busi-
ness associates from such direct liabilit y, assuming that the 
covered entit y has complied with the applicable requirements 
pertaining to business associate agreements and business as-
sociates’ obligations under the administrative simplifi cation 
rules, and provided that the covered entit y did not know of 
a pattern of activit y or practice of the business associate nor 
failed to act upon such pattern or practice if it did know. In 
such cases, a covered entit y will not be held liable for acts or 
omissions of its business associate. 

 Amount of Civil Money Penalty 

 HHS may not impose a civil money penalt y that is more 
than $100 for each violation or in excess of $25,000 for 
identical violations during a calendar year. The enforce-
ment rule provides, however, that if a requirement or 
prohibition in one administrative simplification provision 
is repeated in a more general form in another provision 
under the same subpart, a civil money penalt y may be 
imposed for a violation of only one of those administrative 
simplification provisions. 

  Calculating the amount of the penalty.  With respect 
to calculation of the amount of the civil money penalty, the 
rule notes that in the case of continuing violations of the provi-
sions, a separate violation occurs each day the covered entity is 
in violation of the provision. Consequently, even though the 
actual amount of a civil money penalty is limited to $100, that 
$100 may be assessed on a daily basis for the period of time a 
covered entity is out of compliance with the provision. 

 As noted above, however, the total violation is limited to 
no more than $25,000 for the same violations in a calendar 
year. Moreover, in assessing the number of violations that have 
occurred, the rule requires HHS to base its assessment on the 
nature of the covered entity’s obligation to act or not act under 
the provisions violated. For example, HHS must assess whether 
the violation involved the failure to respond within a certain time 
frame or acting or not acting with respect to certain persons. 

  Mitigating factors.  In determining the amount of the 
civil money penalty, the provisions permit, but do not require, 
HHS, to consider certain aggregating or mitigating factors. 
The factors HHS may consider in assessing a civil money 
penalt y include:  
   (1) the nature of the violation; and  
   (2) the circumstances of the violation, including:  

   the time periods during which it occurred,  
   whether the violation caused any physical harm,  
   whether the violation hindered any individual’s abilit y 
to obtain health care, and  
   whether the violation resulted in any fi nancial harm.  

     Additional factors HHS may take into consideration include 
the degree of culpabilit y of the covered entit y, including 
whether the violation was intentional and whether it was 
beyond the direct control of the covered entit y and any prior 
compliance history of the covered entit y, including previous 
violations, the fi nancial condition of the covered entit y, and 
other matters “as justice may require.” 

 Affi rmative Defenses 
 Importantly, the fi nal rule makes available to covered enti-
ties three affi rmative defenses, which if established, prevent 
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HHS from imposing a civil money penalt y. The basis for the 
affi rmative defenses includes: 
   (1) a violation of an act punishable under 42 U.S.C. § 1320d-

6 (the statutory provisions outlining criminal penalties 
for wrongful disclosure of individually identifi able health 
information);  

   (2) violations about which the covered entit y did not have 
knowledge (“determined in accordance with the federal 
common law of agency”) and, by exercising reasonable 
diligence, would not have known; and  

   (3) the violation was due to reasonable cause, not willful neglect, 
and was corrected during a 30-day period beginning on the 
date the covered entit y knew or should have known that 
the violation had occurred.  

  
 These affi rmative defenses are signifi cant because covered 

entities that conduct regular and ongoing compliance and 
promptly address HIPAA issues when they are identifi ed, will 
have positioned themselves well for establishing an affi rmative 
defense if a complaint is lodged and HHS investigates. 

 Notice of Intent to Impose a Penalty 
 The enforcement rule provides appropriate provisions for notice 
to the covered entit y of HHS’ intention to impose a civil money 
penalty. Such notice must be sent by certifi ed mail, return receipt 
requested, and must include the statutory basis for the penalt y, 
a description of the fi ndings of fact regarding the violations, the 
reasons the violations subject the covered entit y to a penalty, the 
amount of the proposed penalt y, any factors HHS considered 
in assessing the amount and instructions for responding to the 
notice, including the covered entit y’s right to a hearing. 

 Hearing Rules and Procedures 
 The covered entit y must request a hearing before an admin-
istrative law judge within 90 days of the notice. The final 
rule contains the procedures for the hearings, including 
provisions for pre-hearing conferences, discovery, exchange 
of witness lists, statements and exhibits, subpoenas and 
at tendance at hearings, motions, evidence and establishing 
the hearing record.  

  Rules for statistical sampling.  Of particular note are 
the provisions addressing statistical sampling. The hearing 
rules specifi cally permit HHS to introduce results of a statisti-
cal sampling study as evidence of the number of violations of 
the rule that was used in determining the amount of the civil 
money penalt y. 

 The rule provides that the statistical study must be based 
upon an appropriate sampling and computed by valid sta-
tistical methods, in which case it constitutes prima facie 
evidence of the number of violations. As a result of these 
provisions, HHS is permit ted to estimate the number of 

violations, rather than prove the exact number that oc-
curred, arguably granting HHS significant discretion in 
determining civil money penalt y amounts.  

  Further appeal rights.  Finally, the hearing rules ulti-
mately provide that the administrative law judge’s decision 
may be appealed to the Departmental Appeals Board and, 
if the covered entit y is dissatisfied with the decision of the 
Board, the covered entit y may request judicial review in 
federal district court. 

 Conclusion 
 While the final enforcement rules grant a certain amount 
of discretion to the government in the oversight of the 
administrative simplification provisions, they nevertheless 
ref lect a certain willingness on the part of the government 
to recognize covered entities’ good faith attempts at HIPAA 
compliance. These provisions should serve to encourage 
covered entities to continually review and update their 
HIPAA compliance efforts to demonstrate to the govern-
ment that they make good faith efforts not only to prevent 
violations, but to timely correct them when they are identi-
fied. If a violation is identified by HHS, such compliance 
efforts should have a significant impact on HHS’ ultimate 
decision as to whether to resolve the issue informally or 
to impose civil money penalties.   
   1   Final rule , 71 FR 8389, Feb. 16, 200 6,  Health Care Compliance Reporter , 

 ¶730,006 . An interim fi nal rule promulgating procedural requirements 

for imposition of civil money penalties, Civil Money Penalties: Proce-

dures for Investigations, Imposition of Penalties, and Hearings was 

published on April 17, 2003 (68 FR 18895), and became effective on 

May 19, 2003, with a sunset date of September 16, 2004 (as corrected 

at 68 FR 22453, April 28, 2003). The sunset date of the April 17, 2003, 

interim fi nal rule was extended to September 16, 2005, on September 

15, 2004 (69 FR 55515), and was further extended to March 16, 2006, 

on September 14, 2005 (70 FR 54293). 
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the competing physician's or express-
ing any concern about the procedure 
used by the competing physician. After 
the physician told a patient that the 
competing physician misrepresented 
the cataract removal procedure the 
competing physician had performed, 
the hospital revoked his privileges. 
The physician claimed that the contract 
imposed by the hospital violated §1 of 
the Sherman Act. 

 The physician's motion for summary 
judgment on his Sherman Act claims 
was denied. The Third Circuit labeled 
the relationship between the hospital 
and an independent physician as a 
“vertical” relationship such that the 
agreement would be subject to review 
under a rule of reason analysis. In addi-
tion, the court concluded that a hospital 
that imposes restraints on a physician is 
immune from antitrust damage claims 
whenever the hospital asserts that its 
actions would benefi t patients. 

  HCQIA.  The HCQIA provides a 
narrow grant of immunit y to health 
care entities, such as hospitals, health 
maintenance organizations, and group 
medical practices that use peer review 
to maintain the deliver y and qualit y 
of care. The grant of immunit y is lim-
ited, however, to certain professional 
review actions. The physician argued 
that the Third Circuit 's expansion 
of immunit y to hospitals conf licted 
wit h t he plain stat utor y language 
of HCQIA and asked whether such 
professional review act ions, which 
were designed to protect competition, 
remained viable. 

  Level of scrutiny.  The physician 
argued that the Third Circuit misstated 
the level of scrutiny applicable to hospi-
tal-physician agreements and that such 
agreements are horizontal in nature 
because: 
1. hospitals and physicians provide 

different complementary services to 
patients; 

2. the interests of hospitals are aligned 
with consumers; and 

3. the hospital-physician relationship is 
complicated by the direct competition 
that physicians enter into with hospi-
tals by taking substantial steps to open 

facilities, such as free-standing surgical 
centers and specialt y hospitals.

He further argued that the informa-
tion restraints contained in the hospi-
tal's contract had a net anticompetitive 
effect, which would prevent the physi-
cian from providing both information 
and services to patients.  ■
  Gordon v. Lewistown Hospital , Petition for Writ of 

Certiorari to the U.S. Supreme Court, No. 05-1000, 

Feb. 6, 2006.  

  FTC reforms the 
merger review second 
request process 
  by Stacey Fahrner, J.D., M.P.H., 
Contributing Editor  

 In an effort to reduce the time and 
expense associated with merger review 
investigations under the Hart-Scot t 
Rodino (HSR) Act, the Federal Trade 
Commission (FTC) has announced re-
forms to the controversial second request 
process. Last year, the FTC formed the 
Merger Review Task Force to assess the 
entire merger review process.  

 This initial set of reforms is directed at 
the second request process because it has 
been the area of greatest concern due to 
rapidly rising costs to both the agency and 
the parties involved in the transaction. 
According to Commission Chairman 
Deborah Platt Majoras, the reforms are 
“designed to facilitate rapid identifi cation 
of the relevant issues, preparation of 
focused second requests, and the use of 
consistent investigation timetables.” 

  Merger review process.  The HSR 
Act, enacted in 1976, increased the FTC's 
ability to enforce antitrust laws with re-
spect to mergers and acquisitions. The Act 
imposes a 30 day waiting period on the 
completion of transactions of a certain size 
and requires parties to notify both the FTC 
and the Department of Justice (DOJ) of the 
intended merger or acquisition. 

In some instances the FTC determines 
that additional review is necessary and is-
sues a second request. While only a small 
number of transactions require a second 
request, approximately two to four percent 
of all transactions, the process historically 
has been very controversial. 

The DOJ, FTC, and the parties in-
volved in the transaction often spend 
millions in collecting, reviewing, and 
analyzing responsive materials. In ad-
dition, second request investigations 
can take from six to nine months to 
complete. In recent years, the process 
has become more cumbersome due 
to changes in antitrust analysis and 
technology. In particular, the review 
has become more fact intensive and the 
number of potentially relevant docu-
ments has increased exponentially. 
In the last fiscal year, the FTC was 
involved in nine second request inves-
tigations having document productions 
of over a million pages. 

  Process reforms.  In general, the re-
forms will turn accepted best-practices into 
formal components of the merger review 
process. The main objective is to lower the 
costs of investigations by reducing the vol-
ume of materials the parties must produce 
in response to a second request. Under the 
reformed process, the Bureau of Competi-
tion and Economics will: 
1. not require a part y to search the fi les 

of more than 35 employees provided 
the party complies with certain condi-
tions, 

2. reduce the relevant time period for 
which the part y must submit docu-
ments from three years prior to the 
second request to two years prior to 
the second request, 

3. allow a party to produce fewer backup 
tapes and produce documents on 
those tapes only when responsive 
documents are not available through 
more accessible sources, and 

4. signifi cantly reduce the amount of 
information parties must submit re-
garding documents they consider to 
be privileged. 

 The reforms are considered “pre-
sumpt ions,” and as such are not 
binding on the Bureau. The FTC has 
noted that there is no one size fits all 
approach to the review process. For 
example, some investigations may re-
quire a search group of more than 35 
employees. The reformed procedures 
took effect for all HSR filing submitted 
on or after February 17, 2006.  ■
  FTC Announcement , Feb. 16, 2006.  
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Fraud & Abuse
  Thomas calls on OIG 
to fi nalize excessive 
claims rule 
  by Catherine Hubbard, M.A., 
Contributing Editor  

 The Offi ce of Inspector General (OIG) 
needs to fi nalize its rule proposed in 2003 
that would have established a benchmark 
for determining an excessive level of charg-
es submitted by a provider or supplier to 
the Medicare and Medicaid programs rela-
tive to the rates paid by the private sector, 
House Ways and Means Committee Chair-
man William Thomas (R-Calif.) wrote in a 
March 10 letter to HHS Secretary Michael 
Leavitt. OIG’s failure to establish a frame-
work for overcharges has cost taxpayers $9 
billion, Thomas noted. 

  Funding for fraud and abuse pro-
grams.  OIG’s failure to defi ne excessive 
charges has raised the concern that HHS is 
not committed to reducing wasteful health 
care spending, Thomas said. As the com-
mittee reviewed the HHS budget, the ques-
tion arose as to whether Congress should 
increase funding for the Health Care Fraud 
and Abuse Control program. 

 Hospital charges have become grossly 
infl ated above their private market prices, 
said Thomas, adding that without a mar-
ket-based benchmark, President Bush’s 
recent initiatives to increase health care 
price transparency will fail.  

  Proposed rule provisions.  The 
proposed rule, which was published in the 
 Federal Register  on September 15, 2003, 
would amend OIG exclusion regulations 
addressing excessive claims, by including 
defi nitions for the terms “substantially in 
excess” and ‘“usual charges,”’ and by clarify-
ing the “good cause” exception. Under the 
proposed rule, OIG would be able to exclude 
an individual or entity that has submitted or 
caused to be submitted, bills or requests for 
payments under Medicare or any state health 
care programs containing charges or costs 
for items or services substantially in excess 
of the individual’s or entity’s usual charges 
or costs for the items or services.  ■
  CCH Washington Bureau , March 15, 2006;  Proposed 

rule,  68 FR 53939, Sept. 15, 2003, Health Care 

Compliance Reporter,  ¶730,006 .  

  CMS to post hospital charges on Internet 

 The Bush administration plans to publish on the Web the prices hospitals 
charge Medicare for certain elective medical procedures, such as knee and hip 
replacement in an effort to provide better information for consumers to compare 
prices. The prices should be posted in a matter of weeks, according to a CMS 
spokesperson. The government eventually also plans to post the rates negoti-
ated by the Defense Department and the Federal Employees Health Benefi ts 
Program, the spokesman stated. At a recent Federation of American Hospitals 
meeting, Allan Hubbard, a key economic and policy advisor to President Bush 
and head of the White House’s National Economic Council, said that it is 
“indefensible” for hospitals not to provide consumers with price information 
about hospital services. Hubbard said the government needs to release price 
information on out-of-pocket costs. CMS Administrator Mark McClellan said 
insurers and health care purchasers can help in the effort.  ■

  CCH Washington Bureau , March 22, 2006.  

  State FCA laws must comply with DRA, stresses Grassley 
The statutorily mandated review of state False Claims Acts (FCAs) to determine 
if they qualify for the increased share of recoveries should include assurances that 
state FCAs contain the requirements set forth in §6032 of the Defi cit Reduction 
Act of 2005 (DR A), including the qui tam provisions, according to a request 
made by Senator Charles Grassley (R-Iowa), chairman of the Committee on 
Finance. Grassley made his request in a letter to Daniel Levinson, HHS Inspec-
tor General and Alberto Gonzales, Attorney General, Department of Justice.  
Under the DRA, states have been provided with an incentive to enact state FCAs 
modeled after the federal FCA. Specifi cally, if a state has in effect a law relating 
to false or fraudulent claims that meets the requirements, the state will receive 
a 10 percent increase to the state share of any recovery obtained under the state 
FCA. Grassley noted his concern that states that modify or deviate from the 
qui tam requirements may ultimately undermine the abilit y of whistleblowers 
to fi le qui tam complaints on behalf of the government.  ■

  CCH Washington Bureau , March 17, 2006.  

  Prior state suit bars federal charity care claims  
 A federal appeals court has upheld the dismissal of a lawsuit alleging that 
Baptist Health System Inc. of Birmingham, Alabama violated its obligation 
as a charitable organization under the federal tax exemption laws by charging 
uninsured patients more than insured patients. The court found that the claim 
was barred by prior state court litigation regarding the unpaid medical bills of 
the uninsured patients. Although the two suits were premised on different legal 
theories, the issue in both cases was whether or not the patients were denied 
charit y care. The ruling was the fi rst issued by a federal appeals court in a series 
of lawsuits fi led across the country beginning in June 2004 attacking the tax 
exempt status of not-for-profi t hospitals under federal law.  ■

  Kizzire v. Baptist Health System, Inc. , 11th Cir., March 9, 2006, Health Care Compliance 

Reporter,  ¶800,103 . 
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