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     FTC levels antitrust complaint 
against hospital merger 
  by  Sharon Sofi nski   

 The Federal Trade Commission (FTC) has issued an antitrust complaint against 
Evanston Northwestern Healthcare Corporation (ENH) alleging that its recent 
merger violates the Clayton Act and that it engaged in illegal price fi xing in viola-
tion of the FTC Act. 

  Merger.  In January 2000, ENH merged its Evanston and Glenbrook hospitals 
with Highland Park Hospital. Shortly after that merger, ENH negotiated uniform 
prices for the three hospitals as a single system and increased prices at all three 
hospitals. According to the FTC, the resulting anticompetitive price increases 
were “large and far beyond those achieved by comparable hospitals during this 
time period.” 

 Prior to the merger, the complaint alleges, the Evanston and Glenbrook hospitals 
had operating costs comparable to other area hospitals. After the merger, its operat-
ing costs increased well beyond operating costs at comparable hospitals. 

  Price fi xing.  The FTC's complaint also alleges that ENH Medical Group engaged 
in price fi xing of physician services after the Highland Park Independent Physician 
Association was folded into the Group as part of the merger. The resulting Group 
negotiated prices for physicians employed by ENH Medical Group as well as prices 
for hundreds of independent physicans not employed by ENH. The move “deprived 
commercial payers, employers, and individuals the benefi ts of competition in physi-
cian services,” according to the FTC complaint. 

 Mark Neaman, ENH's President and CEO, issued a statement assuring that ENH 
will fi ght the FTC action. Calling the allegations “false and not supported by the 
evidence”, Neaman said ENH “will vigorously defend the merger and we believe 
that we will prevail.” He added, “The FTC’s attempt to undo the merger ignores 
the enormous benefi ts of the merger and demonstrates disregard for the health and 
welfare of the families and communities we are privileged to serve.” 

  Hearing.  The FTC's allegations will be brought before an administrative law 
judge in Washington in May 2004. 

 The FTC's press release, with a link to the FTC complaint, can be found at  http:
//www.ftc.gov/opa/2004/02/enh.htm .  ■
  CCH Chicago Bureau, February 13, 2004  
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 $4.1 million Medicare 
fraud settlement 
announced 
  by  Sharon Sofi nski   

 Coast Plaza Doctors Hospital and the estate 
of its former chief executive offi cer have 
agreed to pay $4,106,735 to settle allega-
tions that they defrauded Medicare. The 
settlement was announced on January 29 
by Debra W. Yang, United States Attorney 
for the Central District of California. 

 In 1999, Coast Plaza's former chief fi nan-
cial offi cer fi led a whistleblower lawsuit al-
leging that from 1994 through 1999, Coast 
Plaza wrote checks to a number of ven-
dors and other payees, posting the check 
amounts as expenses, then claiming and 
receiving reimbursement from Medicare 
for a portion of the expenses. Coast Plaza 
never delivered the checks to the vendors 
or payees; instead, it allegedly voided them 
and accounted for them as “checks held” 
or “discount friend of CPDH”. 

 The lawsuit alleged that Coast Plaza 
and its former CEO failed to offset the 
voided amounts against allowable and 
reimbursable costs claimed from Medi-
care, meaning they received reimburse-
ment from Medicare for expenses they 
never actually paid. 

 In addition, Coast Plaza allegedly 
received additional Medicare funds to 
which it was not entitled by billing Medi-
care for expenses that were not related 
to caring for Medicare patients and for 
expenses that were not allowable under 
Medicare regulations.  

 The former CEO of Coast Plaza who 
was involved in the fraudulent activities 
died in an automobile accident in 2002. 
His estate has agreed to accept the fi nan-
cial responsibilit y for the settlement, 
along with Coast Plaza. The former 
CFO, who “blew the whistle” on the 
fraudulent activities, is entitled to 17.5 
percent ($718,678.63) of the settlement 
under the  qui tam  provisions of the False 
Claims Act. 

 Coast Plaza, a 123-bed acute care fa-
cilit y in Norwalk, California, has also 
executed a corporate integrit y agreement 
with the U.S. Department of Health and 
Human Services (HHS).  

 The U.S. Attorney's press release is 
at:  ht tp://www.usdoj.gov/usao/cac/
pr2004/011.html .  ■ 
  CCH Chicago Bureau, February 11, 2004  

 Twenty indicted in 
multimillion-dollar 
health fraud scheme 
  by  Sharon Sofi nski   

 Marcus Daniel Jimenez, United States 
Attorney for the Southern District of 
Florida, has announced a 26-count indict-
ment charging 20 people with conspiracy 
to commit healthcare fraud.  

 The indictment charges that between 
1997 and 2002, Heldy Artiles and Or-
lando Artiles, Jr., “conspired with phy-
sicians, a physician's assistant, physical 
therapists, and others to fraudulently bill 
Medicare and private insurance companies 
for approximately $5.5 million of medical 
services, medical equipment, medications, 
and physical therapy that was either not 
provided or was medically unnecessary.” 

 The Artileses and their co-conspirators 
allegedly paid kickbacks to people posing 
as patients of Miami Health Medical Cen-
ter and other medical companies, includ-
ing Exclusive Medical Supply, Inc.; Hope 
Medical Supplies, Inc.; Miami durable 
medical equipment companies; and Ideal 
Pharmacy. Medicare has ceased making 
payments to all four companies. 

 The co-defendants also are charged 
with: 

   coaching “patients” to fake medical prob-
lems during visits to Miami Health; 
   falsifying doctor's notes; 
   falsifying patient medical records by 
adding false patient complaints; 
   fabricating doctors' diagnoses and 
treatment plans; and 
   ordering unnecessary tests, medications, 
physical therapy, and equipment.
    Three physicians who are among the 

20 indicted are charged with signing 
and approving altered medical records 
and fraudulent prescriptions with the 
knowledge that patient off ice visits 
never occurred and that unnecessary 
tests, medications, physical therapy, and 
equipment were ordered. 

 Four of those indicted also face charges 
of conspiracy to commit money launder-

ing with the proceeds of the health care 
fraud scheme. In addition to the health 
care fraud charges, three of the twenty 
people indicted face additional charges 
of conspiracy to tamper with witnesses, 
three face additional charges of paying il-
legal healthcare kickbacks, and two face 
additional charges of witness tampering. 

 The Federal Bureau of Investigation 
(FBI), the U.S. Department of Health 
and Human Services Offi ce of Inspector 
General (HHS OIG), the U.S. Postal 
Inspection Service, and the National In-

continued on page 7
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 Expert anticipates 
increased efforts to 
curb research confl icts 
of interest 
  by  Catherine Hubbard, MA , 
Contributing Editor  

 Congress and government agencies are 
increasing their focus on preventing 
confl icts of interest issues from compro-
mising the safet y and qualit y of clinical 
research. “There will be increased focus 
on the issue from Congress,” predicted 
F. Lisa Murtha, chief privacy offi cer for 
The Children’s Hospital of Philadelphia. 
She also predicted increased regulation 
and guidance from the Food and Drug 
Administration, NIH’s Offi ce for Hu-
man Research Protections and other 
federal agencies. 

 Already, Reps. Billy Tauzin, R-La., 
and James Greenwood, R-Penn., have 
launched a broad investigation into NIH 
grant-making decisions after discovering 
alleged improprieties in how grants were 
distributed. The lawmakers now want 
full accounting of industry payment to 
NIH employees. 

  Types of confl ict of interest.  In 
the scientifi c and academic arenas, the 
potential for personal gain must not 
jeopardize or appear to jeopardize the 
integrit y of the research process includ-
ing the choice of research, its design, 
the interpretation of results and the 
reporting of results, said Murtha. Most 
anyone involved in the trial, including 
researchers, technicians, Institutional 
Review Board (IRB) members and 
study coordinators, can have a confl ict 
of interest. For example, an individual 
might expect a fi nancial reward, such as 
a consulting fee, that infl uences him or 
her to prefer one outcome over another. 
Or a facult y member or researcher may 
owe his or her primary commitment to 
an institution or be involved in a com-
mercial venture, such as consulting or 
serving on a board of directors, she said. 
She spoke during a recent conference call 
sponsored by the Health Care Compli-
ance Association. 

 Confl icts of conscience also can arise 
when scientists with deeply held person-

al views are asked to judge projects that 
are, in principle, unacceptable to the re-
viewer, Murtha said. For instance, this 
can occur when a scientist who opposes 
all research using laboratory animals is 
asked to determine the merit of a study 
or report that is based upon such use, 
she noted. 

 Institutional confl icts of interest can 
occur when interests of the institution 
might affect the conduct, review or 
oversight of human research, Murtha 
said. “If an institution owns a fi nancial 
interest in a company that holds a pat-
ent to a new drug or device, a confl ict 
and/or a perception of a confl ict can 
arise,” she said. 

 Confl icts of interest at universities can 
compromise research, endanger human 
subjects’ safet y, jeopardize the public’s 
faith in fi ndings or lead potential subjects 
to question whether the investigator is 
acting in their best interest or merely 
using them as a vehicle for conducting 
research. Such confl icts may also reduce 
the public’s willingness to participate 
in studies, which could inhibit future 
discoveries, she said. 

 To prevent a confl ict and avoid law-
suits, universities need to develop more 
precise policies and procedures that de-
fi ne confl ict of interest and lay out how 
to identify, disclose and handle confl icts, 

Murtha advised. She noted that failure 
to manage potential confl icts of interest 
can lead to lawsuits if a human subject 
is harmed. 

 One of the most common confl icts of 
interest, however, involves fi nancial ties, 
Murtha said. She advised managers to: 

   Create a precise defi nition as to what con-
stitutes a fi nancial confl ict of interest.  
   Articulate what is allowed in terms of in-
vestments, payments, bonuses and other 
fees and intellectual property rights. 
   Establish enforcement mechanisms 
and sanctions. 
   Design educational programs for all 
researchers, data managers, IRB mem-
bers and institutional offi cials with 
research and fi nance decision-making 
responsibilities. 
   Establish a fi rewall between offi ces 
responsible for financial decisions 
and those responsible for research 
decisions.  
   Establish a standing conf lict of in-
terest committee to review fi nancial 
interests, determine the appropriate 
action if there is a conf lict, docu-
ment decisions, monitor procedures 
and conditions surrounding research 
involving a fi nancially interested indi-
vidual and communicating regularly 
with the IRB.   ■

    CCH Washington Bureau, February 12, 2004  
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 Patient Safety and Compliance 
  by Barbara Balik, RN, Ed.D., and Pamela Ross, JD, MHA  

  In this article, Barbara Balik, RN, Ed.D., Executive Vice President, Safety and 
Quality Systems, and Pamela Ross, JD, MHA, Director Corporate Compliance, 
both of Allina Hospitals & Clinics, explain the elements of a patient safety 
culture, what Allina is doing to promote a patient safety culture, and the link 
between patient safety and compliance. 
 

 At Allina, it is our mission to serve our communities by provid-
ing exceptional care, as we prevent illness, restore health and 
provide comfort to all who entrust us with their care. It is our 
vision to always put the patient fi rst and to make a difference 
in people’s lives by providing exceptional care and service. 
Obviously, a fundamental part of providing exceptional care 
is providing safe care. Our patients deserve it, our employees 
advocate for it, and the public expects it. 

 It is easy to understand why patient safet y is important to 
healthcare organizations. First, there is the direct impact on 
patients and their families. But it is more than that. A bad 
outcome can affect an entire organization. When a healthcare 
organization fails to provide a safe care environment for its 
patients, there is a loss of trust and confi dence in the organi-
zation and in its employees as individuals. Along those lines, 
there can be a personal effect on the caregivers involved, since 
any episode of patient harm can negatively impact individual 
and team morale. And fi nally, there is the potential loss of 
reputation, negative media publicit y, and the possibilit y of 
legal action against individuals and the organization. 

 What Is a Patient Safety Culture? 

 So, what kind of environment promotes a safety culture? What 
characteristics allow healthcare organizations to deliver the 
safest health care to its patients? The six key characteristics 
of a safet y culture are: 

   Well-designed processes 
   Evidence-based care 
   Skillful people 
   Respectful and effective teams 
   Talented leadership 
   Support for learning, reporting and justice 
  
 Let’s talk about each of these in detail. 

 Well-Designed Processes 

 The key to safe care is the use of well-designed processes. 
Processes are the steps that are taken to complete an activ-
it y. If you think of the medication process, fi rst a physician 

or other qualifi ed caregiver assesses the patient and makes a 
diagnosis. The caregiver determines whether medication is 
required to treat the patient’s condition. If so, the caregiver 
decides what t ype of medication is appropriate, what dos-
age is required, and whether there will be any interactions 
with other physical conditions the patient has or any other 
medications the patient is currently taking. After these deci-
sions are made, an order is written for the medication. In 
a hospital setting, the next step in the process may be for 
a RN to review the medication order, and then the order is 
entered into the computer system by hospital staff. Then the 
pharmacy receives and reviews the order. The medication is 
then dispensed to the patient care unit and administered to 
the patient by the nurse. Or, in a clinic or outpatient setting, 
the patient takes the prescription to his or her local pharmacy 
where the pharmacist fi lls the prescription correctly and then 
the patient takes the right dose. 

 While we have oversimplifi ed the steps here, one thing is 
clear: there are many steps involved in the medication process. 
And, the more steps, the greater the possibilit y that one of 
those steps could result in an error, such as the pharmacist 
misreading the physician’s handwriting and fi lling the pre-
scription incorrectly. What we have learned at Allina is that 
the best processes are designed to have a few simple steps. 
Every step should be visible so that everyone knows what 
should happen at each step, allowing us to stop the process if 
something is not going as planned. At Allina, we are currently 
implementing an automated medical record (AMR), which will 
help make such steps more visible and understandable. 

 Processes designed in anticipation of failure can also help 
create a safer environment. Throughout Allina, we are using 
a failure mode effect analysis (FMEA) approach to designing 
safer systems. Basically, FMEA acknowledges that systems can 
fail, and seeks to correct those failures before we implement a 
given process. In other words, as we build our processes we 
are on the lookout for potential errors, and we proactively 
design ways to avoid them. 

 An example is Allina’s recent use of FMEA to improve the 
process for heparin medication administration. To ensure 
we are consistently giving appropriate doses of heparin, we 
explored what errors were occurring in the existing medica-
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tion administration protocol. We then designed safet y into 
each step of the process and have been able to simplify the 
medication administration process with positive outcomes. 
We also utilized FMEA to prevent errors when we introduced 
new IV pumps. By closely looking at the practices and func-
tionalities of the “old” IV pumps compared with the “new” 
IV pumps, we were able to design a safer process and avoid 
potential errors associated with the habits we developed us-
ing the old pumps. 

 Well-designed processes have built-in safet y steps. These 
safet y steps are mechanisms built into a process that make it 
easy to do the right thing and hard to do the wrong thing. 
Some safet y steps provide clear guidance on what to do, such 
as the written instructions on programming particular devices 
or machines. Other safet y steps provide alarms or warnings 
letting caregivers know that a patient’s heart rate is not in 
an appropriate range. Safet y steps can also be safet y barriers 
such as oral syringes specifi cally designed so that they cannot 
be connected to IV tubing. 

 Evidence-Based Care 

 Evidence-based care is care that is based on the best-known 
science available, combined with expert judgment and pro-
vided in a way that is consistent with the patient’s values. It 
means that we do not provide care based solely our individual 
preferences, the information we learned during our education, 
or an individual’s personal habits or approach to care. Cur-
rently, it takes 17 years for new scientifi cally proven practices 
to be adopted into practice, and even then, the use of the new 
practices is inconsistent. 

 The consistent use of evidence-based care assures patients 
that we are constantly looking at the newest research and the 
best possible practices. Within Allina, our Pregnancy Care 
Council has developed recognized guidelines for caring for 
obstetric patients that have been implemented throughout 
Allina. These guidelines are well grounded in evidence-based 
care and have yielded  better outcomes for mothers and 
their babies. 

 Skillful People 

 Skillful people also provide safe care. Individuals providing 
direct care and those supporting caregivers need to know what 
skills are necessary to provide safe and effective care. They 
need to know their role, what is expected of them, and ways 
they can contribute to providing the safest care to patients and 
their families. And, once these skills are identifi ed, education 
and training are required to make sure these skills are fully 
developed. Providing meaningful education and training is 
also important because it reduces the reliance on memory and 
promotes a system-level understanding of our work. 

 Throughout Allina, we engage in various activities to en-
sure our employees have the skills they need. For example, 
caregivers regularly receive information through orientation, 
preceptorships, skills days, competencies and other ongoing 
educational activities designed to build and maintain skills. 

 Respectful and Effective Teams 

 We also know that effective and respectful teams provide 
the safest care. People who work together without respectful 
communication and supportive team interactions are at greater 
risk of harming patients than those who work well together. 
Studies have repeatedly shown that positive communication 
and respectful teamwork improves safet y, lowers caregiver 
stress, and improves patient satisfaction. To help build and 
maintain respectful and effective teams, Allina is working to 
promote team-building activities throughout the organization. 
Additionally, Allina has a respectful workplace policy we strive 
to abide by everyday. 

 Talented Leadership 

 Strong leadership also plays an important role in the deliv-
ery of safe care. It is important to note that leaders are not 
just those in senior management positions, but anyone who 
takes an active role in leading a project or group of people. 
Talented leadership ensures we are identifying and promot-
ing the most well designed processes while making sure that 
people are working as a team. Part of developing an effective 
team is making sure that team members are well trained, are 
clear about their roles, and understand the importance of 
identifying, reporting and learning from good catches and 
actual errors in order to build safe systems and processes in 
the future. Talented leaders also strive to create a workplace 
where employees feel safe and supported by management. In 
this t ype of environment, employees are comfortable offer-
ing ideas for the delivery of safer and more effective care and 
services to patients and their families. 

 Learning, Reporting and Justice 

 Finally, the safest care occurs in an environment that supports 
learning, reporting and justice.  Learning  is the ongoing inter-
est in understanding how we can do things better. It involves 
listening to each other and learning how to do things in a 
safer, more effective way. 

  Reporting  means sharing information with managers and 
peers when an error occurs by using Allina’s patient/visitor 
safet y reporting form to report all t ypes of safet y events and 
potential hazards. Unless we report safet y events and con-
cerns, we are not fully aware of our risks and unable to improve 
our processes to make our environment safer. Our patient 
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safet y reporting structure is a consistent 
way for all caregivers to report errors, 
good catches, and potential hazards and 
allows us to react appropriately to change 
our practices. 

  Justice  refers to an organizational cul-
ture that does not blame individuals for 
the failure of a larger system or process. 
Healthcare errors are rarely the result of a 
single error caused by a single individual. 
Rather, they are almost always the result 
of multiple failures in a very complex 
system.  An organization that promotes 
justice will avoid fi nger pointing. Instead, 
the organization will work to understand 
why the error occurred and will modify 
or create new systems to prevent the error 
from happening again. 

 Within Allina we are committed to a 
blameless culture where we recognize that 
errors can occur because of processes. We 
want to foster a culture where reporting 
errors and learning from those errors is a 
fundamental part of who we are. What is 
most important to us is avoiding harm to 
our patients—not assigning blame. 

 What Allina Is Doing 
to Promote a Patient 
Safety Culture 
 In addition to implementing an auto-
mated medical record (AMR), Allina is 
engaged in other activities to enhance 
patient safet y. Notably, during 2003 
Allina’s CEO, Dick Pet t ingil l, re-
quired that the organization’s 75 most 
senior leaders participate in “Safet y 
Walkarounds.” Each leader visited two 
patient care sites to better understand 
the safet y issues from the perspective of 
the caregivers treating patients at those 
sites. This provided an important op-
portunit y to see fi rsthand the t ypes of 
issues we must continue to address to 
improve patient safet y. Based on the 
success of this program, safet y rounds 
are continuing at sites throughout the 
organization. Leaders also participated 
in educational sessions regarding pa-
tient safet y so they are better equipped 
to assist with the development and 
leadership of safer systems. “Patient 
safet y has always been a priorit y at 
Allina,” says Pettingill. “I continue to 

be impressed with the commitment of 
our caregivers and our leadership to 
promote a safe care environment. Our 
current efforts around patient safet y 
refl ect our ongoing belief that provid-
ing safe care is integral to providing 
qualit y care.” 

 Allina is also busy implementing mea-
surement systems to help us identify our 
safety risks and determine whether or not 
we are making progress in our efforts to 
improve patient safet y. For example, we 
regularly maintain and review our patient 
and visitor safet y reports to identify op-
portunities to improve patient safet y 
locally and throughout the organization. 
Risk and qualit y staff across Allina have 
worked to ensure that our reporting 
systems are consistent in all settings so 
we can better understand the issues we 
are experiencing Allina-wide and work to 
develop the best systems to address them. 
This also allows us to take advantage of 
the expertise of our co-workers and the 
well designed processes that have already 
been developed.  

 For instance, extensive patient safet y 
work has been conducted around the 
organization regarding patient falls. 
One site evaluated our current fall as-
sessment tool (which identifi es those 
patients at risk for falls) to determine 
the effectiveness of the tool. As a result of 
its research, the site ultimately identifi ed 
and implemented another tool that was a 
better predictor of patient falls. Another 
site implemented safet y steps such as an 
alarm that triggers when a patient at-
tempts to get out of bed unassisted, and 
the placement of “fall risk” stickers on 
the patient’s door. Use of these stickers 
has helped all staff become more alert 
to the potential for patient falls. We are 
now taking this information and design-
ing Allina-wide best practices regarding 
fall prevention. 

 Another initiative underway at Allina 
is our ongoing partnership with patients 
to promote patient safety and well-being. 
One of our hospitals conducted focus 
groups with patients, families and care-
givers to better appreciate how patients 
view their role in the delivery of safe care. 
Patients told us that they would feel safer 
and more capable of participating in their 

care if they better understood what to ex-
pect during the course of their care. Based 
on this feedback, we have been developing 
and communicating “patient pathways” 
to clearly articulate to patients and their 
families the steps associated with the pa-
tients’ care. We also learned that patients 
are more likely to “speak up” about safety 
concerns when caregivers specifi cally ask 
them if they feel safe. As a result we have 
developed brochures encouraging patients 
to speak up and share their concerns with 
us. These tools are being shared through-
out the organization. 

 Allina has long recognized the im-
portance of talking to patients openly 
and honestly when something goes 
wrong. As we have learned, sometimes 
despite our best intentions, harm does 
occur. Things also go wrong for other 
reasons, such as complications due to 
the patient’s previous health history. 
Regardless, we have an obligation to 
discuss t hese sit uat ions wit h our 
patients, however diffi cult it may be. 
To help caregivers have these diffi cult 
conversations we recently organized 
“disclosure education.” Partnering with 
the nationally recognized Bayer Insti-
tute, we sponsored a course on how to 
disclose diffi cult information to patients 
and their families and plan to share this 
information throughout Allina. 

 Additionally, our current patient safety 
initiatives and goals compliment much 
of the work that is being done to achieve 
the Joint Commission on Accreditation 
of Healthcare Organization’s (JCAHO) 
National Patient Safet y Goals. 

 Connection to Compliance 

 Part of our commitment to compliance is 
doing it right each and every time. That 
includes avoiding errors and providing 
the most appropriate care to our patients 
in the safest environment. In addition, 
governmental entities on both the state 
and national level now view qualit y as 
one of the key measures of compliance. 
According to David Orbuch, Allina’s 
Corporate Compliance Off icer, the 
landscape of the compliance environment 
has changed signifi cantly to incorporate 
issues around qualit y and safet y. “Five 

On The Front Lines (cont.)
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years ago, the main focus of compliance 
activities was almost exclusively in the 
billing and coding realm. Now, there 
is a growing recognition that compli-
ance encompasses a broader range of 
the healthcare experience. At Allina, 
part of our commitment to compliance 
is a commitment to providing safe and 
qualit y care.”

  State Initiatives

  In June 2003, Minnesota Governor 
Tim Pawlent y signed into law a bill re-
quiring hospitals to report to the Min-
nesota Department of Health (MDH) 
when cer tain adverse events occur. 
The Minnesota Adverse Health Care 
Events Reporting Act of 2003 identi-
fi es 27 t ypes of “Never Events” (events 
that should never occur) that must be 
reported to MDH, including wrong-site 
surgery, retention of foreign objects after 
surgery, and death and serious disabilit y 
due to medication errors. Allina is work-
ing with employees to modify current 
processes to ensure compliance with 
the law and make sure that the “never 
events” never occur. 

 Federal Initiatives 

 States are not the only governmental 
entities looking into qualit y of care. The 
federal government is also considering 
new ways to address quality of care issues, 
particularly in the hospital setting. 

 There’s a new twist emerging in the use 
of an old law—the federal False Claims Act 
(FCA). Prosecutors are now pursuing qual-
ity and safety in their efforts to combat 
fraud and abuse in the hospital setting. 
Historically, in the health care arena, the 
FCA has been used as a tool for the gov-
ernment to prosecute health care provid-
ers who improperly bill federal health care 
programs such as Medicare and Medicaid. 
Organizations prosecuted under the FCA 
face serious consequences, including dam-
ages of up to three times the amount of 
the each alleged false claim. 

 Here is the theory: Government pros-
ecutors believe that a hospital has en-
gaged in fraudulent billing if the hospital 
delivers unnecessary or inadequate care 
(which, in the eyes of the government is 
essentially the equivalent of no care at all), 
and subsequently bills the government 
for these services. 

On The Front Lines (cont.)
 According to Associate U.S. Attorney 

James Sheehan, in cases pertaining to 
either unnecessary or inadequate care, 
prosecutors are looking for continuing 
incidents of hospitals failing to make 
systemic changes once qualit y and safet y 
problems are identifi ed. It is unlikely that 
hospitals will face prosecution for single 
instances of billing for unnecessary or 
inappropriate services. However, there 
is growing momentum among federal 
prosecutors to go after organizations that 
fail to address qualit y of care issues. 

 Clearly, qualit y is on the minds of 
health care and government leaders, as 
well as the public. While improving qual-
it y and safet y is imperative to complying 
with state and federal laws, it’s also es-
sential to our promise to always put our 
patients fi rst. ■ 
Allina Hospitals & Clinics is a family of hospitals, 

clinics and care services that believes the most 

valuable asset people can have is their good health. 

Allina offers a vast array of services and programs 

through its dedicated workforce of more than 22,000 

employees. Allina provides a continuum of care, from 

disease prevention programs, to technically advanced 

inpatient and outpatient care, to medical transporta-

tion, pharmacy and hospice services. 

Fraud  &  Abuse (cont.)
surance Crime Bureau participated in the 
investigation. The U.S. Attorney's press 
release is at  http://www.usdoj.gov/usao/
fl s/Artiles.html .  ■
  CCH Chicago Bureau, February 11, 2004  

 OIG announces $9.5 
million settlement 
  by  Sharon Sofi nski   

 The Offi ce of Inspector General (OIG) 
announced a settlement under its Pro-
vider Self-Disclosure Protocol with St. 
Francis Hospital, Inc. St. Francis has 
agreed to pay nearly $9.5 million to 
settle Medicare billing and documenta-
tion improprieties. 

 The improprieties took place from 
1997 to 1999 and involved St. Francis's 
home health, hospice, and durable medi-
cal equipment programs. Bon Secours 
Health System, Inc. discovered the 

problems when purchasing St. Francis in 
2000. Bon Secours launched an internal 
investigation that uncovered “signifi cant 
error rates and systematic documentation 
lapses” in St. Francis's Medicare billings. 
St. Francis relayed the fi ndings to the OIG 
under the Self-Disclosure Protocol. 

 The Self-Disclosure Protocol encour-
ages providers to voluntarily notify the 
OIG when they discover fraud or com-
pliance problems in their organization. 
Under the Protocol, OIG guides provid-
ers on how to investigate and audit such 
problems and helps them come to a quick 
resolution. In this case, since St. Francis 
self-disclosed the billing improprieties, 
the damages imposed are much lower 
than the damages that would have been 
imposed by the government under the 
Civil Monetary Penalt y Law.  

 Also, because St. Francis voluntarily 
reported the problems, quickly took cor-
rective steps to remedy them, and imple-

mented a solid compliance program when 
purchased by Bon Secours, the OIG did 
not require St. Francis to enter into a 
corporate integrit y agreement.  

 Act ing Pr incipal Deput y Inspec-
tor General Dara Corrigan called the 
settlement “a good example of how the 
Self-Disclosure Protocol benefi ts both 
the integrit y of Government health care 
programs and providers who discover 
and report evidence of potential fraud 
and overbilling in their organization.” 
The $9.5 million settlement is the larg-
est ever reached solely under the OIG's 
administrative authorities. 

 The OIG news release is at  ht tp:
//www.oig.hhs.gov/publications/
docs/press/2003/021104St f rancis--
pressrelease.pdf . For more information 
on the OIG's Self-Disclosure Protocol, 
see  http://oig.hhs.gov/authorities/docs/
selfdisclosure.pdf .  ■
  CCH Chicago Bureau, February 11, 2004  
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HIPAA Security Guide
One of the most important facets of healthcare compliance is the challenge of being compliant with the Health 
Insurance Portabilit y and Accountabilit y Act (HIPAA).  CCH’s HIPAA Security Guide is designed to be an 
expert yet straightforward resource to help you meet the HIPAA compliance challenge.

Electronic forms and news updates available over the internet
The HIPAA Security Guide is not limited to print only, but delivers the power of an online research tool 
as well. It delivers current HIPAA news and updates while the online research tool provides forms to assist in 
developing policies and procedures, targeted for HIPAA compliance. 

Human Resources
 DOL recovers overtime 
back pay for New Jersey 
nurses  
  by  Ronald Miller, JD , 
Contributing Editor  

 The U.S. Department of Labor (DOL) 
has announced a set t lement with a 
Wayne, New Jersey company to pay 
36 of its registered nurses $218,959 in 
overtime back pay for violations of the 
overtime requirements of the Fair Labor 
Standards Act (FLSA). The registered 
nurses were employed by CritiCare L.L.C. 
and assigned to work at area hospitals in 
New York and New Jersey. 

 “The Department is dedicated to en-
suring that all workers who are entitled to 
overtime pay under the Fair Labor Stan-
dards Act receive their full wages,” said 
Secretary of Labor Elaine L. Chao. “The 
nearly $219,000 in overtime back wages 
due to the nurses in this case were sig-
nifi cant. This Administration has set new 
records for protecting workers’ pay, ben-
efi ts and safety, and today’s action further 
demonstrates our commitment.” 

 An investigation by the department’s 
Wage and Hour Division disclosed that 
the registered nurses were paid straight 
time for hours worked over 40 in a work-
week. The investigation further disclosed 
that the fi rm required the nurses to sign 
waivers that relieved the company of the 
obligation to pay them overtime.  

 The FLSA requires the payment of time 
and one-half an employee’s regular rate of 
pay after 40 hours worked in a workweek. 
The language of the Act and controlling 
court decisions make clear that covered 
employees cannot waive their statutory 
right to overtime pay. 

 Once notifi ed that the waivers were 
invalid, the company agreed to cooper-
ate fully with the investigation, comply in 
the future, and pay back wages covering 
a two-year period of time. 

 The Employment Standards Adminis-
tration Wage and Hour Division (WHD) 
recovered more than $212 million in 
back wages in fi scal year (FY) 2003—a 
21 percent increase over the record set-
ting amount in FY 2002. Average days 
to resolve a complaint decreased in FY 
2003 from 129 days to 108 days. WHD 
assessed employers nearly $10 million in  
civil money penalties in FY 2003.  ■
  CCH Chicago Bureau, February 2, 2004  

 Nurse's age bias 
claim fails 
  by  Robyn McCain, JD , 
Contributing Editor  

 A 51-year-old nurse's age bias claim 
failed where she was unable to show by 
a preponderance of evidence that she was 
not hired for one of the positions she 
interviewed for upon her return from 
medical leave due to her age, concluded 
the Sixth Circuit Court of Appeals. The 
nurse took a medical leave of absence 
to recuperate from surgery on a badly 
broken leg. When she was released to 
work, she underwent a functional capac-
it y evaluation to determine if she was 
able to work, and if so, if she would have 
any limitations. Based on the results of 
the evaluation, the nurse requested to be 
placed on the employer's list of employees 
with permanent work restrictions. Once 
on the list, she could be considered for an 
alternative position. ( Hedrick v. Western 
Reserve Care System,  6thCir.)  

 The nurse refused the fi rst alternate po-
sition she was offered because the salary 
was too low. In the following months she 
interviewed for several more positions, 
but other candidates were selected. Even-
tually, she accepted a temporary admis-
sions nurse position for the same salary 
and benefi ts as her pre-leave position. 
Approximately two years later, she fi led 
an age discrimination claim. A federal 
district court granted summary judgment 
in favor of the employer. 

 On appeal, the nurse argued that the 
district court required her to provide 
evidence of discrimination beyond the 
evidence necessary to show that the 
employer's reasons for not hiring her were 
pretextual. The appellate court noted that 
the district court's opinion specifi cally 
stated that even if the employer's reasons 
could not be believed, the nurse failed to 
raise an inference of age bias. Because the 
appellate court also found that the nurse's 
evidence of pretext was insuffi cient, sum-
mary judgment in favor of the employer 
was affi rmed. ■ 
  CCH Chicago Bureau, February 2, 2004   

Letters to the Editor

The CCH Healthcare Compliance 
team welcomes comments or ques-
tions regarding articles published 
in the CCH Healthcare Compli-
ance Letter. Send comments to 
Sharon Sofinski, Coordinating 
Editor, at sofi nsks@cch.com. For 
more information about the CCH 
Healthcare Compliance Portfolio 
visit our online store at http://
health.cch.com.


